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CURRENT TOPICS. 





Now that the question of judicial reform is 
being actively discussed in New York, Kan- 
sas, Missouri and Ohio, with a view to the 
relief of the appellate courts of those States, 
and generally throughout the country, with 
reference to the overcrowded docket of the 
Supreme Court of the United States, it may 
not be uninteresting to observe a similar con- 
dition in of affairs in England. The Judicary 
Act, which a few years ago was hailed as a 
panacea by many persons who had been ac- 
customed to decry the old system and to 
blame it with all the delays incident to litiga- 
tion, does not seem to have accomplished all 
that its advocates and promoters hoped and 
promised for it. Says the Law Times, in a 
recent issue: ‘‘It is hardly conceivable that 
the defective arrangements for not disposing 
of the legal business of the country can be al- 
lowed to continue. More than 1,000 cases 
stand for trial in London and Middlesex. The 
worst condition of things before the Judica- 
ture Act never attained to this.’’ It will 
not do, however, to condemn any judicial 
system after, so short a period of probation 
as the Judicature Act has had. Hasty and 
inconsiderate changes ina system of juris- 
prudence will unquestionably bring about 
evils of graver moment than the abuses which 
it is sought to remedy. The fact is, that the 
administration of justice is a matter neces- 
sarily requiring time and deliberation, and 
can never under—any sort of a system be 
made as expeditious as other kinds of public 
business. But when we find the courts 
chronically in arrears with their dockets, 
something is evidently wrong. We should 
not, however, be too ready to lay the fault at 
the door of the system. In many instances 
much depends upon the personnel of the 
courts, and not unfrequently most of the 
difficulty is caused by judicial sloth. 





We call the reader’s attention to the alter- 
ation which we have made in the arrangement 
of our column of Queries AND Answers. For 
the purpose of facilitating an understanding 
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of the answers, without the trouble in each 
case of hunting up the appropriate query in 
the back numbers of the journal, we shall, 
hereafter, in printing an answer, reprint the 
query to which it is applicable. 


An important question of constitutional 
law has been recently passed upon by the Su- 
preme Court of the United States in the case 
of State, ex rel. v. Greenhow. In 1871 the 
legislature of Virginia passed a funding law 
providing for the issue of new six per cent. 
bonds, the coupons of which should, after 
maturity, be receivable in payment of all 
taxes and other demands due the State, and 
that said coupons should be so expressed on 
their face. After the old bonds had been 
funded, and the new bonds, with the tax re- 
ceivable coupons attached, had been issued, 
another law was passed in 1876, levying a tax 
of one and a half per cent. upon the market 
value of the bonds, and providing that when 
such coupons were presented in payment of 
taxes, the amount of the tax should be de- 
ducted from their face value’ The proceed- 
iug in question, was an application for a man- 
damus to the collector of taxes, to compel 
him to receive the coupons at their face value 
in the payment of taxes. The Virginia Court 
of Appeals refused the writ, but upon appeal to 
the Supreme Court of the United States, it was 
held (following the case of Murray v. Charles- 
ton, 96 U. S. 445), that legislation by a State, 
imposing a tax upon its own obligations, is 
unconstitutional, as impairing the obligation 
of a contract; and that the case in judgment 
was even stronger for the creditor than this 
precedent. That the bonds and coupons were 
distinct and separable contracts; that the 
coupons kad all the requisites of negotiable 
paper, and that they came into the hands of 
the State creditor, free and discharged from 
any liability on the bonds to which they had 
originally been attached. Mr. Justice Miller, 
however, dissented from the opinion of the 
court, and gave as his reasons: First, that 
no State legislature has authority to bargain 
away the State’s right of taxation; and sec- 
ondly, that in issuing the bonds and coupons 
in controversy, the legislature of Virginia, 
neither in terms nor by any just inference, 
made any contract that the bonds and cou- 
pons should not be subject to the same taxes 
as other property taxed by the State, 
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CONTRACT TO LEAVE BY WILL. 


The circumstances of the recent case of 
Alderson v. Maddison,! are, we should im- 
agine, of a character not unfrequently occur- 
ring. They were as follows: The plaintiff, 
as heir-at-law of an intestate, claimed the title- 
deeds of the intestate’s farm, of which the 
defendant had taken possession on his death. 
The defendant counterclaimed a declaration 
that she was entitled toa life estate in the 
farm, and to retain the title deeds for her life. 
The jury found that the defendant was in- 
duced to serve the intestate as his housekeep- 
er, without wages, for many years, and to give 
up other prospects of establishment in life, by 
his promise to make a will leaving her a life 
estate in his farm, if and when it became his 
property. Mr. Justice Stephen held, first, 
that the finding, taken with the facts, amount- 
ed toa finding that there was a contract to 
the above effect between the intestate and the 
defendant, and that such contract, being 
based on a good consideration, was binding 
on the intestate and his estate; and, second- 
ly, that since the contract had been complete- 
ly performed on the defendant’s part, section 
4 of the Statute of Frauds did not apply, and 
that the defendant was entitled to the decla- 
ration asked in the counterclaim. The 
learned judge laid it down that a representa- 
tion which influences the conduct of a person 
to whom it is made, can only be legally effica- 
cious either By way of contract or estoppel. 
The representation may be aterm in a con- 
tract—in other words, it may be a promise, or 
it may give rise to an equity ; for estoppels of 
the sort referred to in Pickard v. Sears,? are 
really in the nature of equities, entitling the 
party to whom the representation is made, to 
have the rights of the parties determined on 
the basis of the existence of the facts which 
have been represented to exist. In the case 
we are discussing, the learned judge held that 
there was a contract, and it certainly seems 
to us that the case is one of contract or noth- 
ing. 

The word ‘‘representation,’’? which has 
been much employed in support of the plaint- 
iff’s contention, in cases of the class of Alder- 
son v. Maddison, has much to answer for in 


129 W. R. 105, L. R. 6 Ex. D. 293. 
326A. &E. 469. 


the history of the law. It is a word that, to 
our mind, bears a very bad character; and 
whenever it is used, we begin to look with 
suspicion, lest some fallacy should be endeav- 
oring to obtain admission. It is highly de- 
sirable that ambiguous expressions, such as 
‘‘representation,’’ wandering about for no 
good purpose, should be ‘‘comprehended,”’ to 
use the language of ancient Dogberry, and 
made to deliver themselves of their meaning, 
if any. A woman acts as arich old man’s 
housekeeper for years, ora man marries a 
rich old man’s daughter, in hopes, to use 
plain English words corresponding to the 
substance of the transaction, that thereafter 
advantage may accrue to her or him, such 
hopes being, perhaps, fanned by expressions 
of future intention on the part of the said 
rich old man. The rich old man dies and 
disappoints the hopes so entertained, and, 
thereupon, with what glib promptitude do 
your ‘“‘representations’’ come on the scene! 
Seriously, we vehemently object to vague 
equities founded on loose expressions like 
‘‘representations.’’ Either there is a con- 
tract or there is not, and in the latter case 
there is nothing. And that is what Mr. Jus- 
tiee Stephen has said. But we wish the line 
could be drawn tighter than he has thought 
himself justified upon the decisions in draw- 
ing it. The notion of a contract to make a 
willis full of objections. There is « most 
dangerous contradiction involved in the idea. 
It may, no doubt, be that if the law did not 
admit of such an idea, in some cases wicked 
testators would avail themselves of their 
power of exciting false hopes to do injustice 
and wrong; but it appears to us that the evils 
on the other side more than counterbalance 
this evil. We would have the law say, with 
no uncertain voice, that any person seeking 
to bind a person’s estate after his death, must 
procure the desired result to be effected by 
instrument inter vivos. Then there would be 
no room for ambiguities, for difference of in- 
tention on the one side and the other, and, 
for what is worse, for perjury on the side of 
one party, when the other is unable to give 
his version of the transaction. The truth is 
that in this class of cases the testator seldom 
or never really supposes that he is contracting 
himself out of his freedom of testamentary 
disposition on the one side, and itis more 





t than doubtful, whether the other party on the 
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other side really supposes him to be doing so. 
The other party really gives the services, or 
whatever the supposed consideration may be, 
in hope, and would give them none the less 
though there were no shadow of a promise. 
Neither party has any idea of a contract. 
The notion of a contract to make a will in a 
particular way seems to us to run counter to 
the essential idea of a will, and to its legal 
characteristics. The curious feature of it is 
that, according to the doctrine, it is imma- 
terial whether the party makes the will agreed 
upon or not, because the law will treat his 
property exactly as if it were made. Conse- 
quently there is, in substance, a will without 
any of the formalities required by the law. 

We anticipate what will be said in answer 
to this. It will be urged that, in substance, 
the effect of a contract to make a will ina 
particular way, is that of an instrument inter 
wivos. For instance, a eontract to leave a 
life estate, as in the case which formed our 
text, is in substance a disposition, inter vivos, 
by which the right to a life estate on the 
death of the owner arises. Bnt we answer 
that the mischief involved in a form not cor- 
respondisg to the reality of the transaction 
is, in law, very great. It is of great im- 
portance that the associations of ideas which 
constitute distinct legal entities, should not 
become confused together, because such con- 
fusion leads to confusion, not only of nomen- 
clature, but of mental intention. The diffi- 
culty of discriminating is obvious, especially 
when the discrimination has to take place 
after the death of one party, between the 
holding out of mere hopes and the making of 
legal promises. 

Assume that some person, by false repre- 
sentations of his testamentary intentions, gets 
some poor woman to serve him for years 
gratis, what is the proper attitude of the 
law on the subject? Ought the law to say: 
‘‘The woman shall not be deceived; the es- 
tate of the testator, who sailed so near the 
wind, and used such expressions as to create 
in the woman’s mind a notion that he was 
bound to leave her such and such property, 
shall be bound as if the will had been then 
executed?’’ In our view, most distinctly and 
decidedly, that is not the proper attitude of 
the law. The best protection, in our opin- 
ion, for persons’in consimili casu with the 





woman of our hypothesis, and also for the 
heirs and other relations of testators, is the 
distinct understanding that testamentary dis- 
position is free, and that the contractual ob- 
ligations must be effectuated otherwise than 
by testament. We do not say that it is pos- 
sible to hold this in the face of the decisions 
to which Stephen, J., refers, and there may 
undoubtedly be a difficulty with regard to the 
past; but we cannot help wishing that, with 
regard to the future, it was possible to re- 
establish the law on this footing.—Solicitor’s 
Journal. 


——— <> ---—__---__— 


TITLES OF LEGISLATIVE ACTS. 





As most of the State legislatures are now 
in session, 1t may be pertinent to call at- 
tention to the law relating to the titles of 
legislative acts. Many of the States have 
constitutional provisions similar to that 
contained in the Constitution of the State of 
Missouri,! which provides that ‘‘No law en- 
acted by the General Assembly shall relate to 
more than one subject, and that shall be ex- 
pressed in the title; but if any subject em- 
braced in an act be not so expressed in the title, 
such act shall be void only as to so much 
thereof as is not so expressed.’’ The legislature 
must determine for itself how broad and com- 
prehensive shall be the object of a statute, 
and how much particularity shall be employed 
in the title defining it.2 It is improper to give 
the provision too rigorous and technical a 
construction. If in applying it, we should fol- 
low the rules of a nice and fastidious verbal 
criticism, we should often frustrate the action 
of the legislature, without fulfilling the inten- 
tion of the framers of the Constitution.* It 
is true, there must be one subject; but the 
mode in which the subject is treated, and the 
reasons which influenced the legislature, can 
not and need not be stated in the title. The 
unity of the object is to be looked for in the 
ultimate end desired to be attained, and not 
in the details leading to that end; the only in- 
tention of the Constitution being to prevent 


1 Const. Mo. 1865, art IV. § 32; substantially the 
same in Const. 1875, art. 1V. § 28. 

2St. Louis v. Tiefel, 42 Mo. 578; Indiana Cent. R. 
Co. v. Potts, 7 Ind. 681; State v. Powers, 14 Ind. 198. 

8 State v. Miller, 45 Mo. 495; Successors of La- 
fayette. 9 La. An. 329. 
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the conjoining in the same act of incongruous 
matters, and of subjects having no legitimate 
connection or relation to each other; there- 
fore, so long as it is not made a cover to 
legislation which, by no fair intendment, can 
be considered as having a necessary or prop- 
er connection, the generality of the title would 
not make it objectionable. It has accord- 
ingly been held, that the title of an act which 
read: ‘‘An act to establish a police gov- 
ernment in the City of Detroit,’’ was not 
objectionable for its generality ;5 and that 
an act entitled: ‘‘An act amendatory of 
an act to enable the City of St. Louis 
to procure a supply of wholesome water,”’ 
and which provided, that persons who failed 
to comply with certain provisions in relation 
to using the water, should be subject to cer- 
tain penalties, therein prescribed, was valid 
under the section of the Constitution above 
quoted.® In Illinois it has been held that a 
section of an act incorporating a college, 
prohibiting the sale of ardent spirits within a 
distance of four miles, was not unconstitu- 
tional, although no such object or subject 
was named in the title of the bill, it being 
germain to the primary object of the charter.7 
The Supreme Court of Missouri illustrates its 
views on this subject in these words: ‘‘For 
instance, an act was passed by the General 
Assembly in 1877, entitled ‘An Act for the 
Protection of Married Women.’ The title 
does not indicate in what the protection was 
to consist. By the title alone one would not 
know, whether it was to protect married wom- 
en in their rights of property, or in their per- 
sons, or in what manner the protection was 
to be afforded,—whether by conferring upon 
them the right of suffrage, or the right to 
control intemperate and improvident hus- 
bands and providing means by which that 
object could be accomplished by them ; but it 
does apprise one that it is a law for their pro- 
tection, and any provision in the law, not cog- 


4 State v. Lafayette County Court, 41 Mo. 39; State 
v. Miller, 45 Mo. 495; St. Louis v. Tiefel, 42 Mo. 578; 
State v. Mathews, 44 Mo. 528; State v. Bank, 45 Mo. 
528: State v. Saline County Court, 51 Mo. 350; Cooley, 
Const. Lim. p. 141, and authorities there cited. 

5 People v. Mahaney, 13 Mich. 481; see also Morford 
v. Unger, 8 lowa, 82; Whiting v. Mount Pleasant, 11 
Iowa, 482; Schuyler Co. v. The People, 25 Ill. 181; 
Clinton Tp. v. Draper, 14 Ind. 295. 

6 St. Louis v. Tiefel, 42 Mo. 578. 

7 O’Leary v. County of Cook, 28 III. 534. 

8 In re Burris Co., 66 Mo. 442. 
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nate to that general subject ,would be uncon- 
stitutional.’”? ‘The court further says: ‘“The 
constitutional provision simply requires that 
the title shall give information of the general 
subject of the act, and that the act shall not 
contain provisions in no wise pertaining to 
the general subject.’’® 
FRANK W. PEEBLES. 


IS A PURCHASE IN ONE STATE PENDING 

SUIT IN ANOTHER TO BE TREATED AS 

A PURCHASE PENDENTE LITE? 

Judge Story has said “that every man is pre- 
sumed to be attentive to what passes in the courts 
of justice of the state or sovereignty where he 
resides. And, therefore, a purchase made of 
property actually in litigation, pendente lite, for a 
valuable consideration, and without any express 
or implied notice in point of fact, affects the pur- 
chaser in the same manner as if he had such 
notice; and he will accordingly be bound by the 
judgment or decree in the suit.’’ Story’s Equity 
Jurisprudence, section 405. 

The inquiry therefore is, is a citizen of the 
United States, resident in a different State from 
that in which a suit is pending in respect to prop- 
erty, sufficiently under one sovereignty so as to 
render him liable to the application of the rulein 
regard to purchasers pendente lite? 

I. Where the purchaser has actual notice of the 
pendency of a suit ina different State from that 
in which the purchase is made. 

If the purchaser has actual notice of the pend- 
ing litigation in reference to the property in the 
courts of another State, although the property is 
situated in his own State, it has been held that he 
would have sufficient notiee to put him upon in- 
quiry, and that in such a case he would undoubt- 
edly be held to be a purchaser pendente lite. See 
opinion of Chief Justice Marshall in Caldwell v. 
Carrington’s Heirs,9 Pet. 86, in which he says: 
“The proceedings in the County Court of Halifax, 
in the suit brought in 1815, are perfectly regular, 
and, according to the Constitution and laws of 
the United States and the decisions of this court, 
are allowed the same full faith and credit in the 
courts of Kentucky that they would receive in 
Virginia. If the decree pronounced by the court 
at Halifax in 1817, and afterwards affirmed by the 
Superior Court of Chancery at Lynchburg, would 
have been enforced in Virginia; or if, had it been 
pronounced in Kentucky, it would have been en- 
forced in Kentucky, then the decree for enforcing 
it, which was pronounced by the court of the 
United States sitting in Kentucky, is correct. 
* * * * Appellant does not recollect that the 
claimant was named Carrington, but he does 
recollect having heard that a suit was instituted 
in one of the county courts of Virginia; but as 
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the contract was by parol, he did not think that 
he was bound to notice it. Now he knew, or 
might have known, that the suit was instituted in 
the County of Halifax, that being the residence 
of Williams, whose agent he was, and who was 
the defendant in the suit.” 

II. Whether a purchase in one State pending a 
suit in another, without actual notice thereof, is 
to be treated as a purchase pendente lite. 

Judge Story in his work on the Conflict of 
Laws, section 539, says: ‘‘No sovereignty can ex- 
tend its process beyond its own territery to sub- 
ject persons er property to its decisions. Every 
exertion of this sort is a putlity.”’ This rule,as 
laid down by Judge Story, has been held not to 
apply as between citizens of different States of 
the Union, notwithstanding its force and effectas 
applicable to purchases made in and by citizens 
of entirely separate and distinct nations. The 
Court of Appeals of Kentucky, in the case of 
Fletcher v. Ferrel, 9 Dana, 372, has said: 
‘*The question arises, whether those purchases, 
made in Kentucky, are affected by the pendency 
of the suitin Tennessee. Whatever may be the 
doctrine applicable to purchases made in, and by 
citizens of a distinct and independent nation, 
from that in which the suit is depending, we can 
not doubt that within these United States, pur- 
chases in one State, pending a suit in another, 
must be treated as pendente lite purchases, and 
subjected to the rule applicable to such pur- 
chases.”’ The decision of the court in this 
case is based on article 4, section 1, of the 
Constitution of the United States, and the 
Act of Congress of May 26th, 1790. ‘The 
proceeding in Tennessee,’’ the court observes, 
‘twas a judicial proceeding,’’ which was pros- 
ecuted with due diligence to a decree, and which, 
by the well-established principles of the common 
law, had in that State validity and effect, and 
conclusive operation, not only upon parties and 
privies, but also upon pendente lite purchasers. If 
so, the court having jurisdiction of the cause, and 
process personally served on the defendant, and 
the subject-matter of the controversy being with- 
in the jurisdiction of the court, a decree thus ob- 
tained must have the same force and effect and 
conclusive operation in Kentucky, upon the same 
rights and same class of individuals. To give to 
it conclusive eftect upon parties and privies, and 
not upon pendente lite purchasers, would no more 
be giving to it the same conclusive validity and 
effect in this State that it has in Tennessee, than 
if its validity and effect were allowed to oper- 
ate upon parties only, and not upon privies. 
Comity between the States, the letter of the 
Constitution, and the act, as well as the spirit and 
policy which dictated their adoption, require that 
the same conclusive credit and effect should be 
given to it in each of the States, upon the rights 
of all persons and all the matters involved in the 
litigation. If the property in contest were now in 
Tennessee, it could not be doubted that the de- 





cree, if free from extraneous objections affecting 
its validity, could be carried out and enforced 
against pendente lite purchasers, as well as parties 
or privies. If so, the same force and effect should 
be given to it here.” It has been settled, that un- 
der the Constitution, and the act of Congress, 
the records and judicial proceedings of any State 
are to have the same credit, validity and effect as 
they would have by law or usage in the State of 
their origin. Mills v. Duryee, 7 Cranch. 481; 
Hampton v. McConnel, 3 Wheat. 234; Field v. 
Gibbs, Pet. C. C. 158; Bissell v. Briggs, 9 Mass. 
462. In Fletcher y. Ferrel, the Kentucky Court 
of Appeals was satisfied that a court of equity in 
Kentucky could take jurisdiction of the case in 
the proper county, to carry out and enforce the 
decree in Tennessee; that jurisdiction was prop- 
erly taken in the county where a part of the prop- 
erty and one of the defendants was found; that it 
was proper to bring all persons who had become 
interested in the property which was subject to 
the decree in Tennessee, before the court. The 
court considered that to carry out and enforce it, 
an original bill would lie in Tennessee, if the 
property were there; and would lie in Kentucky, 
if the decree were here; and giving to the Ten- 
nessee decree the same conclusive effect of a de- 
cree in Kentucky, or that full faith and conclusive 
effect which would be given to it there, the court 
saw no reason for withholding the like remedy 
here to enforce the decree. The property in the 
ease of Fletcher v. Ferrel, (which character of 
property no longer exists), sought to be affected 
by the doctrine applicable to purchasers pendente 
lite, was personal property. It may be remarked, 
however, that in the application of the doctrine of 
lis pendens, courts have shown a tendency to re- 
strict its operation to suits in which the title to 
real property is litigated. In some of the report- 
ed cases, this limitation of the rule is expressed, 
while, in others, doubts appeared to be entertain- 
ed, with a strong inclination to solve them by 
deciding against the extension of this doctrine to 
sales of personal property. Winston v. Westfeldt, 
22 Ala. 760; McLaurine v. Monroe, 30 Mo. 462; 
Baldwin v. Love, 2 J. J. Marshall, 489. It has 
been decided that the doctrine of lis pendens does 
not apply to negotiable instruments, no matter by 
what form of action it is sought to subject them 
to adverse claims, when such instruments are in 
the hands of bona jide‘purchasers who acquired 
them before maturity. Day v. Zimmerman, 68 
Pa. St. 72; Goodman vy. Simonds, 20 How. 343; 
Mims v. West, 38 Ga. 18; Winston v. Westfeldt, 
22 Ala. 760; Kellogg v. Fancher, 23 Wis. 21. 
B. B. BOONE. 
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NEGLIGENCE—DANGEROUS PREMISES. 


BENNETT v. LOUISVILLE, ETC. N. CO. 





Supreme Court of the United States, October Term, 
1880. 


The owner or occupant of land who, by invitation, 
express or implied, induces or leads others to come 
upon his premises, for any lawful purpose, is liable in 
damages to such persons—they using due care—forin- 
juries occasioned by the unsafe condition of the land 
or its approaches, if such condition was known to 
him and not to them, and was negligently suffered to 
exist, without timely notice to the public, or to those 
who were likely to act upon such invitation. 


In error to the Circuit Court of the United 
States for the District of Kentucky. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

This isa wnt of error to the Circuit Court of 
the United States for the District of Kentucky. 

‘Lhe action was commenced by a petition framed 
in accordance with the Kentucky Code of Practice 
in civil cases. Its object 1s to recover damages 
for personal injuries alleged to have resulted from 
negligence or want of proper care on the part of the 
agents, servants and employees of a railroad cor- 
poration engaged in the business of transporting 
freight and passengers for hire. The petition was 
twice amended, and to it, as amended, a demurrer 
was interposed, and, being sustained, judgment 
was given for the defendant. After judgment the 
plaintiff died, and the action was revived in this 
court in the name of his personal representative. 

The controlling question before us is whether 
the petition and amended petitions make out a 
cause of action against the company. 

Under the averments in the pleadings, and for 
the purposes of this case, as presented, we must 
assume the existence of the following facts: 

In the year 1876, the deceased was a passenger 
on the cars of the defendant company from Ver- 
non to Danville, in the State of Tennessee. At 
the last-named place, he left the train for the pur- 
pose of taking the steamer Rapidan, which be- 
longed to the Evansville and Tennessee River 
Packet Company, and was engaged in the naviga- 
tion of that river. Its customary place of landing 
for Danville and immediate vicinity, on that side 
of the river, was ata wharf-boat, moored at or 
against a lot, within a few hundred yards of the 
railroad station. Between the railroad company 
and the packet company there was, at the time, 
an arrangement or contract, by the terms of which 
each party enjoyed 2 community of interest (in 
what proportion it is not stated), in the freight 
and passenger traffic at that point. They were 
mutually at liberty to sell through tickets, and 
give through bills of lading over their respective 
lines. Both the wharf and the lot were owned by 
and were under the exclusive control of the rail- 
road company. The former was used by the com- 





pany and the public for storing freight, and as a 
convenient place for the landing of steamboats 
navigating the river. The lot had been purchased 
and used by the company in connection with the 
wharf-boat, for the purpose of facilitating its 
passenger business, as well as for the receipt and 
discharge of freight coming from the river to the 
railroad, or going from the railroad to the river. 
For such use of its wharf-boat and landing, the 
railroad company received benefit and compensa- 
tion. To further facilitate their freight and pas- 
senger business, the railroad company had erected 
and maintained upon such lot,in front of the 
wharf-boat, a large open shed-depot, about 240 
feet in length, and twenty feet in width, in the 
center of which was a room or apartment contain- 
ing an engine, which was used for the purpose of 
hauling freight to and from the river by means of 
flats or cars, drawn by ropes on railroad tracks. 
These cars were pulled up the bank into spaces 
(of which there were four, two on each side of the 
engine-room), left in the floor of the depot. These 
spaces or hatch-holes, as they are called, were 
about eleven feet in extent, and reached from the 
river side of the depot nearly to its center. 

The customary, and, indeed, the only safe, 
available and convenient route for persons pass- 
ing from Danville to the steamboat landing, was 
along a plank-way,on each side of which the 
ground was low and marshy, put down by the rail- 
road company, about 600 yards in length, extend- 
ing from Danville along a side track of the 
railroad, and terminating at or near the northern 
end of the depot; thence up a flight of steps to the 
depot floor. and across the floor of the depot to- 
wards its southern end; thence down a flight of 
steps, located between two of the hatch-holes, to 
the whaif-boat, over a macadamized or gravel 
way, which the railroad company had constructed 
for the convenience of those going upon business 
to or from the steamboat landing. The custom of 
travelers, passing between the railroad station at 
Danville and the steamboat landing, to use as a 
foot-way the plank road, the depot floor and the 
macadamized way leading to the wharf-bvat, was 
not only a necessary one, but was known to and 
permitted by the company. There was no path 
or safe or convenient way around the shed-depot 
t~ the wharf. 

Such was the situation when the deceased 
reached Danville by the carsof the company. He 
stopped at a hotel to await the coming, that night, 
of the steamer Rapidan, whose usual hours of ar- 
rival at the landing were known to the railroad 
company. Some time after midnight the steam- 
er reached the vicinity of the landing, and, by 
whistle, signalled for landing at the wharf-boat. 
Deceased started from the hotel for the steamboat, 
for the purpose of prosecuting his journey, taking 
with him a lighted lantern. He went upon the 
plank-way leading to the shed-depot, having 
been informed by the landlord that that was the 
proper route to take. He had proceeded but a 
short distance when the wind extinguished the 
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light, and fearing the boat would immediately de- 
part, and being able to see the plank-way, he 
proceeded to the depot, (which was unlighted), 
and passing up the steps at its northern end, he 
attempted to cross the floor in the direction of the 
steps, at the southern end, leading down to the 
macadamized or gravel way which we have de- 
scribed. He was unaware of the existence of the 
openings or hatch-holes in the depot floor, or of 
any other obstruction or danger in his path, and, 
although using due care, he fell through one of 
the hatch-holes (which had been left uncovered 
and unguarded for some time before), down, a 
distance of at least five feet, upon the cross-ties 
and rails beneath. By the fall his left ancle and 
foot were broken and crushed, causing severe and 
permanent injury, attended by sickness and long 
confinement to his bed. The demurrer concedes 
that the company were aware, as well of the con- 
dition of the hatch-holes in the depot-floor, as 
that such condition was unsafe and dangerous to 
the traveling public. . 

1. The right to revive this action in the name of 
the personal representative of Bennett seems to be 
clear under the laws both of Kentucky and Ten- 
nessee, by each of which States the defendant 
company was incorporated, and in the latter of 
which occurred the injuries for which damages 
are claimed. Ky. Gen. Stat., 179; Tennessee 
Code, § 2,846. 

2. The facts disclosed by the pleadings, and, by 
the demurrer conceded to exist, seem to bring 
this case within the rule—founded in justice and 
necessity, and illustrated in many adjudged cases 
in the American courts—that the owner or occu- 
pant of land who, by invitation, express or im- 
plied, induces or leads others to come upon his 
premises, for any lawful purpose, is liable in dam- 
ages to such persons—they using due care—for 
injuries occasioned by the unsafe condition of the 
land or its approaches, if such condition was 
known to him and not to them, and was negli- 
gently suffered to exist, without timely notice to 
the pnblic, or to those who were likely to act upon 
such invitation. Railroad Company v. Hanning,15 
Wall. 659; Carleton v. Franconia Iron & Steel Co., 
99 Mass., 217; Sweeny v. Old Colony, ete. R. Co.,10. 
Allen. 373; Wharton’s Law of Negligence, § 349 to 
352; Cooley on Torts, 604-7, and authorities cited 
by those authors. The last-named authorsays that 
when one ‘“‘expressly or by implication invites oth- 
ers to come upon his premises, whether for busi- 
ness or for any other purpose, it is his duty to be 
reasonably sure that he is not inviting them into 
danger, and to that end he must exercise ordina- 
ry care and prudence to render the premises rea- 
sonably safe for the visit.” 

The rule is also illustrated in many cases in the 
English courts, some of which it may be well to 
examine. One, referred to by this court in Rail- 
road v. Hanning, is Corby v. Hill, 4 Scott’s C. B. 
Rep., N. 8S. 562. That wasan action for an injury 
sustained by the plaintiff while traveling upon a 
private way leading from a turnpike road to a 





certain building, and over which parties having 
occasion to visit such building were likely to pass, 
and were accustomed to pass, by leave of the 
owners of the soil. The defendant negligently 
obstructed the way by placing thereon certain 
materials without giving notice or warning of the 
obstruction by light or other signal, and by rea- 
son thereof the plaintiff's horse was driv- 
en against the obstruction and injured. One 
of the pleas was that the defendant had 
placed the materials on the road by the license or 
consent of the owners of the soil. Upon the ar- 
gument of the case, counsel for the defendant 
contended that the owners of the soil, and conse- 
quently, also, any person having leave or license 
from them, might, as against any other person, 
using the way by the like leave and license, place 
an obstruction thereon without incurring respon- 
sibility for injury resulting therefrom, unless in the 
case where an allurement or inducement was held 
out to such other person to make use of the way. 
Upon the general question, as well as in response 
to this argument, Cockburn, C. J. said: ‘“Itseems 
to me that the very case from which the learned 
counsel seeks to distinguish this, is the case now 
before us. The proprietors of the soil held out an 
aliurement whereby the plaintiff was induced to 
come upon the place in question; they held out 
this road to all persons having occasion to proceed 
to the asylum as the means of access thereto. 
* * * * Having, so to speak, dedicated the 
way to such of the general public as might have 
occasion to use it for that purpose, and having 
held it out as a safe and convenient mode of ac- 
cess to the establishment, without any reserva- 
tion, it was not competent for them to place 
thereon any obstruction calculated to render the 
road unsafe, and likely to cause injury to those 
persons to whom they held it out as a way along 
which they might safely go. If that be so, a third 
person could not acquire the right to do so under 
their license or permission.’’ In the same case, 
Williams, J., said: ‘I see no reason why the 
plaintiff should not have a remedy against such a 
wrong-doer, just as much as if the obstruction had 
taken place upon a public road. Good sense and 
justice require that he should have a remedy, and 
there is no authority against it.’? Willes, J., re- 
marked: ‘The defendant has no right to set a 
trap for the plaintiff. One who comes upon an- 
other’s land by the owner's permission or invita- 
tion, has a right to expect that the owner will not 
dig a pit thereon, or permit another to dig a pit 
thereon, so that persons lawfully coming there 
may receive injury.” 

Another case, often cited, is Chapman v. Roth- 
well, El., Bl. & El. 168. The declaration there 
charged that the defendant was in possession and 
occupation of a brewery, office and passage lead- 
ing thereto from the public street, used by him . 
for the reception of customers and others in his 
trade and business as a brewer. The passage was 
the usual and ordinary means of ingress and 

gress to and from the office, from and to the 
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publie street. The defendant negligently per- 
mitted a trap-door in the floor of that passage to 
be and remain open, without being properly 
guarded and lighted. The plaintiff's wife had 
been tothe brewery office as a customer in the 
defendant’s business, and was walking along the 
passage on her return to the public street, when 
she fell through the trap-door and was injured 
and killed. Upon the argument, counsel for de- 
fendant insisted that no facts appeared showing it 
to be the duty of the defendant to keep the trap- 
door closed. To this, Erle, J., replied, with the 
sanction of Lord Campbell, C. J.: ‘If you invite 
a customer to come to your shop, and leave a pit- 
fali open, or a large iron peg in the part of the 
floor over which the customer is likely to tread, is 
not that a duty and a breach, if accident ensues?”’ 
The court there drew a distinction between the 
case of a mere visitor, as in Southcote v. Stanley, 
1H. & N. 247, and a customer, who, as one of the 
public, is invited for the purposes of business car- 
ried on by the owner or occupier of the premises. 

In Indermaur vy. Dames, (L. R. 1 C. P. 288, and 
L. R. 2 C. P. 313), the court, referring to the 
class of persons who visit premises upon business 
which concerns the occupier, and upon his invi- 
tation, express or implied, said that it was settled 
law that a visitor of that class, ‘‘using reasonable 
care on his part for his own safety, is entitled to 
expect that the occupier shall, on his part, use 
reasonable .care to prevent damage from unusual 
danger which he knows or ought to know; and 
that, where there is evidence of neglect, the ques- 
tion whether such reasonable care has been taken, 
by notice, lighting, guarding or otherwise, and 
whether there was contributory negligence in the 
sufferer, must be determined by a jury as a mat- 
ter of fact.’’ , 

In Lancaster Canal Company v. Panaby, 11 Ad. 
& El. 242, which was the case of a company mak- 
ing a canal for their profit, and opening it to the 
public use on payment of tolls, it was held by the 
Exchequer Chamber that the common law, in 
such a case, imposed a duty upon the proprietors, 
not perhaps to repair the canal, or absolutely to 
free it from obstructions, but to take reasonable 
care, so long as they kept it open for the public 
use of all choosing to navigate it, that they may 
navigate it without danger to themselves or prop- 
erty. 

The same principle was applied by the Excheq- 
uer Chamber in Gibbs v. Trustees of the Liver- 
pool Docks, 3 H. & N. 173. This was an action 
by the owners of a ship to recover for an injury 
done to the cargo by reason of the ship, when en- 
tering, having struck a bank of mud carelessly 
and negligently left in and about the entrance to 
the dock. The defendants were not individually 
profited by the operations of the company of 
which they were trustees, but, by statute, were 
bound, as such trustees, to apply the tolls re- 
ceived in maintaining the docks, and in paying 
the debt contracted in making them. The court, 
speaking by COLERIDGE, J., held, that whether 





the defendants received the tolls for a beneficial 
or a fiduciary purpose, the knowledge, upon their 
part, that the entrance to the dock was danger- 
ous, imposed upon them the duty of closing the 
dock against the public, as soon as they became 
aware of its unsafe condition; that they had no 
right, with a knowledge of its condition, to keep 
it open and to invite the vessel in question into 
the peril which they knew it must encounter, by 
continuing to hold out to the public that any ship, 
on the payment of the tolls to them, might enter 
and navigate the dock. 

The judgment was affirmed upon full consider- 
ation in the House of Lords, 11 H. L. Cases, 686. 
In the opinion, there delivered by Mr. Justice 
Blackburn, on behalf of all the judges who heard 
the argument, among whom were Lords Cran- 
worth, Wensleydale, and Westbury, it was said, 
‘for a body corporate never can either take care 
or neglect to take eare, except through its ser- 
vants; and (assuming that it was the duty of the 
trustees to take reasonable care that the dock was 
in a fit state) it seems clear that if they, by their 
servants, had the means of knowing that the dock 
was inan unfit state, and were negligently igno- 
rant of its state, they did neglect this duty and did 
not take reasonable care that it was fit.’ 

We forbear further citation of authorities. It is 
clear that the rule which obtains in the English 
courts is in harmony with that generally recog- 
nized in the courts of this country. 

That upon the case as made by the pleadings 
the railroad company is liable in damages, none of 
us entertain any doubt. As the deceased did not 
purchase from the railroad company a through- 
ticket, but only a ticket, over its line, from Ver- 
non to Danville station, it may be argued that 
the relation of carrier and passenger, which 
existed Letween him and the company, terminat- 
ed when the latier left the train at Danville sta- 
tion, and, consequently, that there was no breach 
of the company’s contract of transportation. But 
there was, nevertheless, a breach of legal duty or 
obligation for which, as property owner, the rail- 
road company is responsible. 

It can not be pretended that Bennett, at the 
time he was injured, was, in any sense, a tres- 
passer upon the premises of the company. Nor 
is this case like many, cited in the books, of mere 
passive acquiescence by the owner in the use of 
his premises by others. Nor is it a case of mere 
license or permission by the owner, without cir- 
cumstances showing an invitation extended, or an 
inducement, or, in the language of some of the 
cases, an allurement, held out to him as one of 
the general public. It is sometimes difficult to 
determine whether the circumstances make a case 
of invitation, in the technical sense of that word, 
as used in a large number of adjudged cases, or 
only a case of mere license. ‘‘The principle,” 
says Mr. Campbell, in his Treatise on Negligence, 
‘sappears to be that invitation is inferred where 
there is a common interest or mutual advantage, 
while a license is inferred where the object is the 
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mere pleasure or benefit of the person using it.” 

As each case must largely depend upon its spe- 
eial circumstances, we shall not attempt to lay 
down a general rule upon the subject. It is quite 
sufficient tosay that no difficulty of discrimina- 
tion exists in the case before us. This is the case 
of a traveler, going upon a way which had been 
constructed, and was maintiined by a railroad 
company, in part for its own benefit and profit, to 
be used by all, without distinction, who desired, 
for purposes of business, to pass to and from the 
company’s wharf-boat, moored at an established 
landing upon a public navigable river. The de- 
ceased, when injured, was using the premises for 
some of the very purposes for which they had 
been appropriated, and to which they had been, 
so to speak, dedicated by the owner. They were 
80 situated, with reference to the river, and were 
so occupied and controlled by the company, as not 
only to invite their use by the public, but in a 
sense, to compel those having business at 
the river landing, to abandon such business, or, 
in its prosecution, to pass over the route through 
the shed-depot. It was, therefore. the plain duty 
of the company to take such precautions, from 
time to time, as ordinary care and prudence would 
suggest to be necessary for the safety of those who 
had occasion to use the premises for the purposes 
for which they had been appropriated by the com- 
pany, and for which, with its knowledge and per- 
mission, it was commonly used by the public. 

We are all of opinion that the pleadings, though 
somewhat extended and argumentative, state facts 
sufficient to require an answer from the defend- 
ant. Itisacase peculiarly for the consideration 
of a jury of practical men, who, under proper in- 
structions, can best ascertain to what extent, if 
at all, under the circumstances actually existing, 
the railroad company was negligent in the dis- 
charge of any duty or obiigation, imposed by the 
law, and how far, if at all, the deceased was 
wanting in due cure upon the occasion when he 
was injured. 

To guard against misapprehension, it is proper 
to remark also that we must not be understood as 
making the plaintiff’s right of recovery dependent 
upon proof of every single fact averred in the 
pleadings, or which has been recited in this opin- 
ion. We have considered the case in the light of 
the facts, as averred, and, by the demurrer, con- 
eeded to exist. Upon the trial, after issue joined, 
the court will have no difficulty, in view of what 
we have said, in determining whether the case, as 
actually presented to the jury, shows a breach of 
duty or legal obligation upon the part of the rail- 
read company, for which it may be liable in dam- 
ages. 

The judgment is reversed, and the cause re- 
manded with directions to overrule the demurrer, 
and for further proceedings in conformity with 
this opinion. 
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KNOX v. LYCOMING FIRE INS. Co. 





Supreme Court of Wisconsin, January 11, 1881. 


1. Where it appears from parol testimony that it 
was a part of a contract of insurance that the risk was 
to commence at a time prior to that expressed in the 
policy, the policy will be reformed, so as to express 
the intention of the parties. 

2. An agent issued a policy of insurance on property 
outside of the district within which he was authorized 
by hiscommission to write policies. It did not ap- 
pear that plaintiffs knew or inquired about the local 
limits of the agent’s authority. A loss occurred; and 
the insured sent a notice thereof to general office, and 
subsequently furnished formal proofs, and submitted 
to an examination touching the loss by the company’s 
general State agent. The company did not object to 
receiving the proofs, nor offer to return the premium; 
and did notin any way object that the policy was is- 
sued without authority until after the action was 
brought. Held,that the company was estopped to 
deny the agent’s authority. 


8. The court considers what evidence will sustain 
an allegation of fraudulent concealment of material 
facts affecting the risk, and that the insured was 
not thefowner of the property in question. 


Action upon a poiicy of insurance issued by the 
defendant company to the plaintiffs on a quantity 
of lumber in the City of Stevens Point. The 
complaint contains a prayer that the policy be re- 
formed, and for judgment for the amount insured. 
The facts of the case, as they appear from the 
pleadings and evidence, are substantially as fol- 
lows: May 12, 1877, one L. M. Taylor, who was 
the agent of the defendant company at Menasha, 
called upon the plaintiffs in Stevens Point, and 
solicited them to take insurance in that company 
on their lumber in the latter place. The parties 
thereupon made a contract of insnrance by which 
the agent agreed, on behalf of the company, to 
insure certain specified lumber of the plaintiff for 
a fixed time to the amount of $3,000, at a rate 
then agreed upon. The plaintiffs paid the pre- 
mium, the agent gave a receipt therefor, and it 
was agreed that the risk commenced at that time. 
The agent returned to Menasha, and on Monday 
morning, May 14th, made out a policy to plaint- 
iffs in the usual form, and deposited it in the post- 
office, addressed to them at Stevens Point. The 
policy was drawn pursuant to the contract of Sat- 
urday preceding. except that by its terms the risk 
was to commence at noon, May 14th, the day it 
was written. The lumber of plaintiffs so insured 
was totally destroyed by fire during the forenoon 
of Monday, May l4th. Due proofs of loss, show- 
ing the original contract of May 12th, were fur- 
nished the company by the plaintiffs, in com- 
pliance with the terms of the policy. The cause 
was tried by the court without ajury. The de- 
fenses to the action relied upon by the company 
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were (1) that Taylor had no authority from the 
defendant to make the contract of insurance upon 
which the action was brought; (2) that the plaint- 
iffs fraudulently suppressed and concealed from 
the agent certain facts material to the risk, which 
were known to them and not to the agent; and (3) 
that the plaintiffs were not the owners of the in- 
sured lumber when the contract was made, nor 
when the lumber was burned. The testimony 
relating to these defenses is sufficiently stated in 
the opinion. The circuit court found that each of 
these defenses was established by the evidence, 
and accordingly gave judgment for the defendant. 
The plaintiffs have appealed from such judgment. 


Raymond & Haseltine and Vilas & Bryant, for 
appellants; G. W. Cate, for respondent. 


Lyon, J., delivered the opinion of the court: 

The evidence is undisputed that, by the terms 
of the contract between the plaintiffs and the 
agent Taylor, the risk was to commence when the 
premium was paid—that is, on Saturday, May 12. 
The plaintiff W. H. Knox, who negotiated for the 
plaintiffs, and Taylor, both so testified. If, there- 
fore, the defendant company is otherwise liable, 
it is manifest that the policy should be reformed 
to express the coutract which the parties actually 
made. 

The court found that Taylor had no authority 
to bind the defendant by his contract with the 
plaintiffs ;: that the latter were guilty of a fraud- 
ulent suppression or concealment of facts material 
to the risk; and that the plaintiffs were not the 
owners of the insured property. If either of 
these findings is supported by the evidence, the 
judgment can not be disturbed. If none of them 
are so supported, the judgment must be reversed. 
They will be considered in the order above stated. 

1. The proposition that Taylor had no power to 
bind the company by his contract with the plaint- 
iffs made in its behalf, rests entirely upon the 
terms of his commission or certificate of author- 
ity issued by the company, dated October 16, 1876. 
That instrument appoinis him the agent of the 
company, ‘with full power to receive proposals 
for insurance against loss or damage by fire in 
Menasha and Neenah and vicinity, and to fix 
rates of premiums, to receive moneys, and to 
issue, countersign, renew and consent to the 
transfer of policies of insurance, signed by the 
president and attested by the secretary of the said 
Lycoming Fire Insurance Cmpany, and in all 
manner to attend to the business and duties of 
the said agency, subject to the by-laws and regu- 
lations of said Lycoming Fire Insurance Com- 
pany, and to such instructions as may from time 
to time be given by its officers; and it is ex- 
pressly understood that all policies shall be null 
and void, and of no binding effect upon this com- 
pany, if issued upon property not situated within 
the district in which the agent shall reside, or for 
which he has been appointed, except the written 
permission of the officers of this eompany be 
previously specially obtained.”’ 
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It does not appear that the plaintiffs knew the 
terms of the certificate, or that they made any 
effort to learn the extent of Taylor’s authority to 
act for the company. It was satisfactorily 
proved that, on the day after the fire, the plaint- 
iffs forwarded a notice of the loss to the general 
office of the company, addressed to its secretary. 
On or about May 26th, they forwarded formal 
proofs of loss, and on May 30th, W. H. Knox, one 
of the plaintiffs, was subjected to an examination 
respecting the loss by one Harmon, the general 
agent of the company for Wisconsin and other 
States. A stipulation in the policy gave the com- 
pany the right to such examination. June 9th, 
Taylor forwarded to the company an itemized 
statement of premiums received by him in May, 
which contains the item: ‘Policy 111, Knox 
Bros., $33.90."’ After this is written ‘‘not re- 
ported,’’ but when or by whom “oes not appear. 
The number of the policy—l11—is also given in 
the notice of loss of May 15th. Afterwards, 
under dates respectively of August Ist and 
August 11th, the plaintiffs furnished the defend- 
ant additional proofs of loss. It does not appear 
that the defendant has ever offered to return to 
the plaintiffs the premium paid by them to Taylor, 
and accounted for by the latter to it; neither do 
we find any proof that the defendant objected to 
receiving the proofs of loss, or that, before this 
action was brought, it ever intimated to the 
plaintiffs that Taylor had no authority to contract 
with them, and on its behalf, for insurance; and 
yet Harmon, the general agent, testified that he 
knew as early as May 18th that Taylor had taken 
the risk, and that he learned the fact from Tay- 
lor’s daily report. 

On this state of facts we need not stop to in- 
vestigate the extent of Taylor’s actual authority 
in the premises; for, under numerous adjudica- 
tions here and elsewhere, the defendant has re- 
peatedly estopped itself to deny his authority. 
The conduct of the company in respect to the 
policy is entirely inconsistent with the idea that 
Taylor had no authority to issue it, and on famil- 
iar principles estops the company from denying 
his authority to do so. Bigelow on Estoppels, 
578; Webster v. Ins. Co., 36 Wis. 67; N. W. M. 
L. Ins. Co. v. Germania Fire Ins. Co., 40 Wis. 446. 
Again, Taylor must be deemed the agent of the 
defendant, in respect to the policy in suit, by 
virtue of section 1977, Rev. Stat. 584. The acts 
of the defendant in respect to the policy bring 
the case within the rule of Sheener vy. Hekla Ins. 
Co., 7 N. W. R. 544, 3 Wis. 256. The opinion by 
the chief justice contains all that it is necessary 
to say on the subject. 

2. Were the plaintiffs guilty of suppressing or 
concealing from the agent, Taylor, any fact 
material to the risk? On the undisputed evidence, 
we think this question must be answered in the 
negative. It appears that the insured lumber was 
piled about eight rods north of the planing mill 
of Copps & Co., and that about twenty rods south 
of the planing mill there was a shingle mill, 
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known as the Clifford mill. 
so defectively constructed that it threw sparks, 
coals and cinders from the smoke-stack to an ex- 
tent that endangered mills and lumber in the 
vicinity. The fire which consumed plaintiffs’ 
lumber was first discovered in the mill Yard of 
Copps & Co., from whence it spread to plaintiffs’ 
lumber, and consumed it. It is supposed that the 
fire originated from the Clifford mill, the wind 
blowing at the time from the direction of that 
mill. 

It is claimed that the plaintiffs failed to inform 
Taylor of the dangerous character of the Clifford 
mill, which is the fraudulent concealment alleged. 
The plaintiff, W. H. Knox, testified that he did 
give Taylor that information when the negotia- 
tions for insurance were pending on May 12th, 
and also during the preceding fall, when Taylor 
was there making surveys of all the mills in that 
vicinity. In fact, during such negotiations, one 
Whitney told W. H. Knox, in the presence and 
hearing of Taylor, that a fire from the Clifford 
mill had been kindled in the yard the day before. 
The testimony of Taylor as to what Knox said to 
him concerning the danger from the Clifford mill, 
is-so conclusive against the claim that there was 
any fraudulent concealment, that we shall be 
justified in quoting from it somewhat at length. 
He says: “I went to Knox's office about one 
o’clock. I was asking him about the lumber when 
I was taking the application. Question. Any- 
thing said in your hearing about the hazardness 
of the lumber? Answer. ‘The remark he made, he 
was afraid of the mill over there. Q. What mill? 
A. That shingle mill. He pointed it out to me. 
There was nothing else said to me about the shin- 
gle mill, only it threw sparks of fire. They said 
they were damned afraid that would burn them 
up. They calied my attention to it. I don’t 
know as [ made any inquiries in particular as to 
the extent of the danger. 1 looked at that mill. I 
saw the distance. I saw it was detached. I knew 
it was a good risk. Q. You knew it was, notwith- 
standing Knox was telling you at the same time 
he was afraid it would burn himup? A. Yes, sir; 
that might occur at any time. Such a thing might 
occur at any time. I inquired if the mill threw 
fire? He said it did. I don’t know as he said he 
was afraid it would burn that lumber up in par- 
ticular. He said it would burn everything up. I 
didn’t hear him say that he was afraid that mill 
throwing sparks would burn this particular lum- 
ber up. He said he was afraid the thing would 
burn them all up there; and I made the remark, 
‘Why, I insure against fire.” That was in the of- 
fice. We were talking of the lumber. When he 
spoke of the danger from the mill, he didn’t say 
he was afraid the lumber would be burned up. I 
understood him to mean generally. Q. If you had 
understood that that lumber was in special danger 
from this mill, you wouldn’t have taken the risk, 
would you? A. I would have taken the risk any- 
how, because it was a good risk, no matter what he 
said tome. I call myself a prudent sort of an agent. 





This shingle mill was 





I would take that risk from the distance, detached 
as it was. I would have taken it because it was a 
good risk. They said the yard had been on fire, 
and they supposed the fire came from the Clifford 
mill. They told me so at the time. I understood 
the yard had been on fire from the mili—I sup- 
posed it was the Clifford mill—right around the 
mill, between the mill and the lumber. I under- 
stood then that the Copps’ yard was on fire, but 
didn’t understand them to mean the yard where 
the lumber was, but somewhere about where 
Copps’ mill stood. It was all there together. I 
should think it was pretty nearly 400 feet from 
Copps’ mill to the Clifford mill. I understood 
them to refer to that yard between Copps’ and 
Clifford’s mill that had been on fire, and not any- 
thing up where the lumber was. There was a 
man came in—I think it was Whitney—who made 
the remark that there had been a fire here lately, 
or something like that. He did not make that re- 
mark to me. I think there was Kuox, Copps and 
Whitney in the office. He simply made the re- 
mark. I heard it. The remark that Knox made, 
that he was afraid that damned mill would burn 
him up, was made right there. We weresitting at 
the table. I don’t know whether it was directed 
tome or not. He spoke of it being a dangerous 
mill. He didn’t say so to me as agent. He spoke 
it right then in conversation. He called attention 
to it no more than anybody else.”’ 

In view of this testimony, which agrees with 
that of W. H. Knox, and which is entirely undis- 
puted, it cannot be held that the plaintiffs were 
guilty of the alleged fraudulent concealment. 

3. The question of title may readily be disposed 
of. W. H. Knox testified positively that the 
plaintiffs were the owners of the lumber. He was 
not cross-examined on the subject. The only tes- 
timony which tends in any manner to controvert 
this direct, unquaiified assertion of the plaintiffs’ 
ownership, is that of the plaintiff, S. G. Knox, 
who, en his cross-examination, testified as fol- 
lows: ‘**I don’t think the title of that lumber was 
in Mr. Scott. He had had a bill of sale of it. 
Question: Wasn’t he holder of that bill of sale at 
that time? Answer: I couldn’t tell you. I uidn’t 
do the business. My brother did the business. 
That bill of sale was given as security for a debt.” 

It will be observed that S. G. Knox did not tes- 
tify that Mr. Scott then held a bill of sale of the 
lumber, but only that he once did: ‘He had had 
a bill of sale of it.””. The witness evidently thought 
the security had been cancelled, although he did 
not know the fact, else he could scarcely have 
said: ‘I don’t think the title of that lumber was 
in Mr. Scott.’?> Coming, as this testimony does, 
from one who had no personal knowledge of the 
transaction with Mr. Scott, we cannot say that it 
overcomes the positive testimony of W. H. Knox, 
(who had such a personal knowledge), that the 
plaintiffs were the owners of the lumber. If the 
defendant seriously intended to dispute the plain- 
tiffs’ title, it should at least have interrogated W. 
H. Knox concerning the same, or should have 
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called Mr. Scott as a witness. We are satisfied by 
the evidence that the plaintiffs were the owners of 
the insured lumber when the same was burned. 
Our conclusion is that the findings of the circuit 
court on all of the propositions above considered 
are erroneous, and that the plaintiffs have estab- 
lished their right to recover by a clear and satis- 
factory preponderance of evidence. 

The judgment must be reversed, and the cause 
remanded, with directions to the circuit court to 
give judgement for the plaintiffs for the relief de- 
poanded in the complaint. 





COMMON CARRIER—REFUSAL TO CARRY— 
REMEDY. 
PEOPLE, EX REL. OHLEN v. NEW YORK, ETC 
R. CO. 





Bupreme Court of New York, December, 1880. 


1, A common carrier can not refuse to carry prop- 
erty offered tohim. But the remedy of the party in- 
jured by such a refusal is by action, and not by man- 
damus. 

2. O being the owner of a quantity of crude oil. 
presented it to the agents of the defendant railroad 
for the purpose of transportation, but it declined to 
receive or transport it, although it had the necessary 
tank cars unemployed, but which were detained 
unemployed to await the transportation of the 
same kind of property, offered by other parties at 
a less rate of compensation. Held, that O might 
maintain an action for damages, but that the duty of 
the defendant could not be enforced by mandamus. 


DANIELS, J., delivered the opinion of the 
court: 

It was shown by the statements in the writ that 
the defendant was a corporation formed in 1878, 
under and in pursuance of chapter 430 of the iaws 
of 1874. That chapter, as it was amended by 
chapter 446 of the laws of 1876, which was enact- 
ed before, and was in force when the corporation 
was formed, provided for the formation of rail- 
road companies upon the sale, under a judgment or 
decree of a court of competent jurisdiction, of the 
railroad, property, privileges and franchises of any 
other railroad corporation. Laws of 1876,480,sec. 1. 
It is to be inferred, from the statement made inthe 
writ, that the same raiiroad, property, franchises 
and privileges acquired by the defendant, were, 
before its formation, vested in another corpora- 
tion; and from the points presented in favor of 
the relator, that such other railroad company was 
that known as the New York and Erie Railroad, 
or Erie Railway Company. But even if that were 
the case, no different disposition of this appeal 
would probably be required to be made because 
of that circumstance. It is not claimed that any 
distinction should on that account be made, and 
the propriety of none has been perceived, for the 
reason that in the carriage and transportation of 





persons and property, the duties and obligations 
of all railroad companies are, under the laws of 
the State, substantially the same. A company 
formed, as the defendant was, has in terms been 
vested with and entitled to enjoy all the rights, 
privileges and franchises which, at the time of the 
sale under the judgment or decree, belonged or 
were vested in the corporation which last owned 
the property sold, or its receiver; and it was made 
subject to all the duties and liabilities imposed by 
the act authorizing the formation of railroad 
corporations, enacted in 1850, and the acts amend- 
atory thereof, except where they may be ineon- 
sistent with the laws of 1874 and 1876, or with 
rights, privileges or franchises of the corporation 
whose property and franchises were made the 
subject of the sale. Laws 1876, 481, sec. 1, sub. 4. 
The act of 1850 provided that *‘Every such corpo- 
ration shall start and run the cars for the trans- 
portation of passengers and property at regular 
times, to be fixed by public notice; and shall fur- 
nish sufficient accommodations for the transpor- 
tation of all such passengers and property as 
shall, within a reasonable time previous thereto, 
be offered for transportation at the place of start- 
ing, and the junction of other railroads, and at 
usual stopping places established for receiving 
and discharging way passengers and freight for 
that train; and shall take, transport and discharge 
such passengers and property at.from and to such 
places, on the due payment of the freight or fare 
legally authorized therefor; and shall be liable to 
the party aggrieved, in an action for damages, for 
any neglect or refusal in the premises. Laws 1880, 
231, sec. 36. In terms this included only the rail- 
road corporations formed under its own pro- 
visions. But by section 49 of the same act, this 
section was rendered applicable to all existing 
railroad corporations, so far as it was not incon- 
sistent with the charter of such corporations. Id. 
535, sec. 49. And no such inconsistency appears 
between the duties and obligations imposed by 
this section and the provision contained in the 
charter of the New York and Erie Railroad Com- 
pany, by which it was empowered to regulate the 
time and manner in which goods and passengers 
should be transported, taken and carried on its 
railroad. Laws 1832, 403, sec. 1. For that in- 
cluded no such power of discrimination as it was 
the design of section 36 of the act of 1850 to deny. 
Under these acts it was the duty of the defendant 
to furnish sufficient accommodation for the trans— 
portation of all such property as should, within a 
reasonable time previous thereto, be offered for 
transportation at the place of starting, or at the 
junction of other railroads, or at usual stopping 
places established for receiving and discharging 
freight for its trains, and to take, transport and 
discharge property at, from and to such places. on 
the payment of the freight legally authorized 
therefor. Laws 1850, 231, sec. 36. 


And that was no more than what the common 
law had prescribed on the same subject for many 
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years before railroads were either used or known. 
This business was then carried on by a different 
class of vehicles on the land. The persons who 
were engaged in it were known as common car- 
riers of property for hire. And they were legally 
obligated to carry all such as should be offered 
within a reasonable time previous to the com- 
mencement of the trip, and for which a fair and 
proper compensation might be offered or paid. If 
they refused to receive and carry property so of- 
fered without any justifiable reason for doing so, 
they became liable to the party injured by the re- 
fusal. New Jersey Steam Navigation Co. v. Mer- 
chants’ Bank, 6 How. 344, 382-3; Angell on 
Carriers, 5th ed., secs. 124, 418. In a case decided 
many years since, it was held that a common 
carrier was liable by law to carry everything which 
was brought to him for a reasonable sum to be 
paid for the carriage, and not to extort what he 
will. Harris v. Packwood, 3 Taunt. 264, 272. His 
prices must be reasonable. Id. 271. And since 
the construction of railways and the transaction 
of this business by the companies owning or op- 
erating them, they have been held to be common 
eairiers of property for hire; and for that reason 
the same principles have been applied to the con- 
duet of their business. Crouch v. Great Northern 
Railway, 34 Eng. Law and Eq. 573; Thomas v. 
Bostoa, etc. R. Co.. 10 Met. 472. 

Whether the obligations resting upon the de- 
fendant are to be derived from the common law 
or the statute. they are substantially the same. In 
either case, it was obliged to provide reasonable 
vehicles for the carriage and transportation of the 
property offered to it for that purpose, and to 
carry it for a reasonable compensation. It could 
not unreasonably or unjustly discriminate between 
persons whose property was offered for transpor- 
tation, but it was bound to deal with them sub- 
stantially alike. The law requires equal justice to 
all. Fitchburg R. Co. v. Gage, 12 Gray, 393. This 
equality, it was held in that case, consisted ‘in the 
restricted right to charge in each particular case 
of service a reasonable compensation and no 
more. If the carrier confines himself to this, no 
wrong can be done and no cause afforded for 
complaint. If for special reasons, in isolated 
cases, the carrier sees fit to stipulate for the car- 
riage of goods or merchandise of any class of in- 
dividuals for a certain time or in certain quantities 
for less compensation than what is the usual, 
necessary and reasonable rate, he may undonbt- 
edly do so without thereby entitling all other 
persons and parties to the same advantage and 
relief.”’ 

These principles of the statute and of the com- 
mon law are relied upon by the relator in support 
of his right to the writ whicn the order from 
which the appeal has been taken has dismissed. 
Itis alleged by him that they have been disre- 
garded by the defendant, to his injury, and that it 
should be required specifically to perform the ob- 
ligations existing in his favor as the owner of 
property presented for transportation over its 





railroad. This property consists of a large quan- 
tity of crude oil. How much, has not been made 
to appear. But on the Ist of June, 1878, and 
from thence to the issuing of the writ, he had 
this property, and desired to have it carried and 
transported over the defendant’s road. The prop- 
erty was offered to its officers and agents for that 
purpose, and it declined to receive or transport it, 
although it had the necessary tank cars unem- 
ployed by which that could have been done, and 
they were detained unemployed until they were 
devoted to the transportation of the same nature 
of property afterward offered by other parties for 
aless rate of compensation than the established 
rate offered by the relator. These facts are not 
controverted, and they must, therefore, be ac- 
cepted as the truth. And considering them as 
established in the case, as they must be, the de- 
fendant has violated its obligations and duties to 
the relator. 

He had the legal right to have his property car- 
ried as long as the defendant had the unemployed 
vehicles by which it could have been transported, 
and he was ready to pay the ordinary compensa- 
tion for the service. The legal obligation existed 
in his favor, and by the circumstances appearing, 
it was violated by the defendant's refusal to re- 
ceive and carry his property. What has been 
said upon this subject in another case, is especially 
apposite to the one now before the court; and 
that is that *1f those in charge of the company’s 
cars, whose duty it was to assign or give them out 
to be loaded with grain, through bribery or from 
motives of partiality or oppression, gave them to 
persons, by the course and usage of the company, 
or in fact, not rightfully entitled to them, and 
thereby deprived the plaintiff below of the facili- 
ties of shipping his grain he should have had, he 
is entitled to such damage’ as he may have sus- 
tained therefor.’’ Galena, cte. R. Co. v. Rae, 18 
Ill. 488, 490. And the same considerations have 
been applied to the recovery of excessive charges 
beyond those reasonably required to be paid. 
Crouch vy. Northern Railway, supra. In that case 
it was said by Martin, J., thatif the defendants 
designedly refused to carry parcels which they 
were bound by law to take, for the purpose of 
getting a monopoly in their hands and destroying 
the plaintiff's trade, under such circumstances I 
am not prepared to say that a jury might not give 
very heavy damages.”’ Id. 588. The purpose of 
the law is to secure a reasonable degree of equal- 
ity in the business of railways, and to require 
them to afford the use of their facilities for the 
transportation of property to all who may have 
occasion for their employment, and without any 
unjust or unreasonable discrimination as to the 
terms of compensation. Where that is denied or 
refused, an action for damages has been pre- 
scribed asthe remedy. In that action complete 
redress can be obtained. For the law has fixed 
the measure of compensation to be the difference, 
less the expenses of transportation, between the 
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value of the property at the place where it may 
be offered and to which it was intended to be 
taken. Galena, etc. R. Co. v. Rae, 18 Ill. 491. 
That will fully compensate the owner for the loss 
sustained by him because of the unlawful refusal 
to carry his property. And it has also been pre- 
scribed by the statute, as sufficient to redress the 
injury sustained. For that has rendered the com- 
pany liable to the party aggrieved, in an action 
for damages, for any neglect or refusal in the per- 
formance of the duty enjoined. Laws 1850, 282, 
sec. 36. Where the rights and obligations relied 
upon by the relator concededly exist, and they 
are violated as they appear to have been in this 
case, this action for damages has at all times been 
considered to be the appropriate remedy. It is 
complete and adequate for that purpose. And 
where that is the case, the law has confined the 
party to that remedy. An exception exists where 
a public officer refuses to discharge his duties, 
and where a corporation suspends the exercise of 
its franchises. McCullough v. Mayor, etc., 23 
Wend. 458; People v. Mead, 24 N. Y. 114, 120; 
People v. Green, 58 N. Y. 295, 305-306. But 
neither exception includes the present case. For 
the defendant has in no way suspended the opera- 
tion of its franchises. But what it has done has 
been a refusal to employ them in the service of 
the relator. That isa private injury, capable of 
being fully compensated by an action for damages, 
and for that reason does not depend upon the 
writ of mandamus. 'The case of Chicago, etc. R. 
Co. v. People, 56 Ill. 365, does not extend far 
enough to justify the present application of this 
remedy, although it seems to have gone beyond 
what has usually been considered as the settled 
law on this subject. The authorities existing 
against the plaintiff’s application for this writ are 
clear and explicit. The rule, which they sustain, 
is that ‘‘where there is a plain and adequate 
remedy by action for the party aggrieved, the 
writ of mandamus does not lie.’’ Ex parte, Lynch, 
2 Hill, 45; Hx parte, Fireman’s Ins. Co., 6 Id. 243; 
People v. Green, 1 Hun. 1: Commonwealth v. Ros- 
seter, 2Binney, 360; Overseers v.Overseers, 82 Pa. 
St. 275; People v. Babcock, 16 Hun, 313. The object 
of this writ is to enforce and protect legal rights 
existing without any other appropriate or ade- 
quate remedy. Itis resorted to for the purpose 
of preventing a failure of justice,and not as a 
substitute for a well-defined le gal action. 

For that reason alone, while the relator had a 
elear right to have his property carried on the 
terms with which he offered comphance, and has 
been injured by the refusal of the defendant and 
its officers to receive and transport it, this appeal 
can not be sustained. His remedy is by an action 
to recover damages, and not by the intervention 
of the writ of mandamus. The order made should 
pe affirmed. 


Nots.—In Hawkins’ Pleas of the Crown, going 
back to the early authorities, it issaid: ‘‘If one who 


keeps a common inn refuse either to receive a travel- 
er or guest in his house, or to find him victuals or 
lodgings, upon his tendering him a reasonable price 
for the same, he is not only liable to render damages 
for the injury in an action on the case at the suit of 
the party grieved, but may also be indicted and fined 
at the suit of the king.’’? Of one of the earliest 
cases, perhaps the earliest case in the reports, there 
is this brief report in Shower: ‘‘Action on the case, 
tor that whereas the defendant is a common carrier 
from London to Lymmington, and setting it forth as 
the custom of England that he is bound to carry 
goods, and that the plaintiff brought him sucha pack, 
he refused to carry them, although offered his bire. 
And held by Jefferies, Chief Justice, that the action is 
maintainable, as well as it is against an innkeeper for 
refusing guest, or a smith on the road who refuses to 
shoe my horse, being tendered satisfaction for the 
same. Note, that it was alleged and proved that 
he had convenience to carry the same, and the plaint- 
iff had a verdict.’’ Jackson v. Rogers, 2 Show. 827. 
In Story on Bailments it is stated to be ‘‘one of the 
duties of a common carrier to receive and carry all 
goods offered for transportation upon receiving a 
suitable hire. This is the result of his public em- 
ployment as a carrier; and by the custom of the 
realm, if he will not carry goods fora reasonable com- 
pensation, upon a tender of itand a refusal of the 
goods, he will be liable to an action, unless there is 
reasonable ground for a refusal.’’ Cap. 8, § 508. In 
this note we propose to consider in detail the *‘reason- 
able grounds’? upon which a carrier may refuse to 
carry, I. goods, II. passengers. 

I. The carrier of goods may refuse to undertake the 
carriage of property offered to him for transportation 
in the following cases: 

(1) He may refuse to carry the goods until his 
charges are paid; that is to say, he may rightfully 
make payment in advance a condition precedent to 
his acceptance of the property tendered. This is a 
fundamental principle in the law relating to public 
employment, and appears to be a privilege in cousid- 
eration of an extraordinary liability. Therefore in 
Purchon’s Case, 9 Rep. 87, it is said that *‘a victual- 
ler or innkeeper is not compellable to deliver victuals 
until he is paid for them inhand.’’ The general rule 
is that no man is bound to deal or trade with another, 
unless he has bound himself to do so, by some con- 
tract or other agreement; but in the case of common 
carriers and innkeepers the case is different. The law 
compels them, from motives of public policy, to deal 
with all persons who may come to them; but at the 
same time it does not requiye them to deal on credit, 
but allows them to exact the value of their labor, or 
the price of their accommodations, first of all. Still, 
in order to show his readiness to undertake the duty, 
**the carrier must accept the goods before he demands 
his freight, but may refuse to carry until such pay- 
ment:and if the owner refused to pay, the carrier would 
hold them, until returned to the owner, merely asa 
depositary, because something would remain yet to be 
done to put them in the relation of carrier to them. 
If not demanded, and not required by any rule or 
regulation of the carrier known to the owner of the 
goods, no tender need be made of the carrier’s 
charges, and he may be sued for his refusal without 
such tender.’’ Bastard v. Shower, 2 Shower, 81. 
Pickford v. Grand Junction R. Co., 8 M. & W. 378; 
Hutch. on Car. 91; Fitch v. Newberry, 1 Dougl. 
(Mich.) 1. 

(2) He may refuse to carry goods of a different nat- 





ure from those he holds himself out as ready to carry 
for all, and he may refuse to carry goods directed to 
a place different from that to which he usually trans- 


trans; 
electe 
due ¢; 
this ca 
defect 
the bu 
done s 

(7) ' 
cause | 
transy 
fn She 





Bra RP Ow ®@ 


1- 
ils 
ile 
“I, 
h- 
on 
we 
al 
he 
t, 
or 
ll, 
ty, 
ds 
Ly- 
ld 
1S & 


the 
rs 
out 
81. 
313; 
ugl. 
nat- 


arry 
1 to 





THE CENTRAL LAW JOURNAL. 111 








ports. Thus an expressman, whose business was the 
transportation of packages of light weight from A to 
B, could not be compelled to carry a iarge boiler or a 
quantity of pig-iron from A to B, nor asmall parcel 
from AtoC. In neither case would his refusal be a 
sufficient ground for an action. These principles are 
elementary, and require no citation of authority. 

(3) He may refuse to receive goods elsewhere than 
at his usual business place, and during the ordinary 
business hours. Pitlock vy. Wells, 109 Mass. 452; 
Pickford v. London, ete. R. Co., 12 M. & W. 776; 
Cronkhite v. Wells, 32 N. Y. 247. 

(4) It appears from the report of Edwards v. 
Sheffatt, 1 East, 604, decided by Lord Kenyon in 1801, 
that the carrier may refuse goods which, at the time 
they are offered, are exposed to destruction by a mob 
or by any popular outbreak. The point has not aris- 
en in any subsequent case, and was not presented 
directly there, but the text books adopt this rule on 
the authority of that case (Story on Bailments, § 508; 
Hutchinson on Carriers, 91), and the ruling of the 
Supreme Court of South Carolina in Porcher v. 
Northeastern R. Co., 14 Rich. 181, indicates a likeim- 
pression. 

(5) The carrier may refuse to receive packages of- 
fered without being told their contents, when he has 
good ground for believing that they contain anything 
of a dangerous character. But, it must be noted, 
(and this rule is strictly enforced), that itis only when 
such ground exists, either from the appearance of 
the package or other circumstances tending to excite 
his suspicions, that the carrieris authorized to re- 
quire a knowledge of the contents of the packages 
offered, as a condition of receiving them for car- 
riage. Brassv. Braitland,6 El. & Bl. 485; Crouch 
v. London, ete. R. Co., 14C. B. 291; The Nitro Gly- 
cerite Case. 15 Wall. 524; Dinsmore vy. Louisville, 
etc. R. Co., 3 Fed. Rep. 593. To the condition “if his 
carriage will hold them.’’ Best, C. J., in Riley v. 
Horne, 5 Bing. 217, added the further one, ‘‘and he 
is informed of their quality and value. He is not 
obliged totake a package, the owner of which will 
not inform him what are the contents.’’ But this is 
not the law at this day, except with the qualification 
mentioned in the first sentence of this paragraph. A 
refusal to state the quality or value of the goods 
would not excuse the carrier from the duty of ac- 
cepting them, though it would relieve him from the 
liability of caring for them as an insurer. 

(6) He may refuse property not properly packed. 
In Union Express Company v. Graham; 26 Ohio St. 
195, a foot-rest was delivered to an express company, 
to be carried from Cleveland to Ravenna. Jt was 
made of wood, the feet and legs being of carved black 
walnut, of a fragile nature liable to be readily broken, 
was packed in brown paper and tied with a cord, the 
usual manner of packing such articles for shipment 
being to put themin a wooden box ortruss. The 
company notified the sender that it was not properly 
packed, and refused to receive it except at his risk. 
The package was accepted on these conditions, and 
the foot-rest arrived broken. Ina suit for the loss 
the court said that the carrier might have refused to 
transport it under the circumstances, but having 
elected to receive it, the duty attached of exercising 
due case forits safe carriage. If, notwithstanding 


. this care, the property should be injured through its 


defective packing, the carrier would be excused, but 
the burden was on him to show this, and not having 
done so, judgment was properly entered against him. 

(7) The earrier may sometimes legally refuse, be- 
cause he has not the accommodation necessary to the 
transportation of the goods offered. In anold case 
{in Shower’s Reports (Lovett v. Hobbs, p. 127), the 





action was for a box which, it was alleged, had been 
lost while in the defendant’s possession, he being a 
coachman. The case being a new one, the counsel 
forthe defendant argued that no action lay; that a 
coachman was not a common earrier. But the court 
ruled otherwise, and then as the reporter, who was 
forthe defense, quaintly says, ‘‘We were forced to 
give evidence of our coach’s being full; our refusal 
to carry them; and that without our knowledge at 
first, the porter put the box behind the coach, which 
when we perceived, we denied to take charge of it. 
The judge agreed this to be a good answer; forif an 
hostler refuse a guest, his house being full, an@ yet 
the party say he will shift, etc.,if he be robbed, the 
hostler is discharged.’’ So Chief Justice Best, in 
the leading case of Riley v. Horne, 5 Bing. 217, in 
stating the rules established by the court, governing 
the liabilities of common carriers, says: ‘*He is 
obliged for a reasonable reward to carry any goods to 
the place to which he professes to carry goods that 
are offered him, if his carriage will hold them.’’ In 
Galena, ete R. Co. v. Rae, 18 Ill. 440, an action on 
the case was brougit against a railroad company for 
refusing to carry certain grain of the plaintiffs. It 
appeared that the company had the necessary facili- 
ties for transporting the amount of freight ordinarily 
tendered to it for carriage, but at the time of the re- 
fusal for which the suit was brought, there was an 
unusual and extraordinary quantity of grain await- 
ing shipment, owing to the great harvest of that year, 
and the want of facilities for storage inthe country. 
**In this respect,’’ suid the court, ‘‘the company 
was not in default in regard to that duty it owed the 
public,of affording reasonable facilities*for the trans- 
portation of freight. Neither the common law, nor 
the statute, requires anything more than that the 
company shall furnish reasonable and ordinary facil- 
ities of transportation, such as are adapted to its 
mode of conveyanee. and will meet the ordinary de- 
mands of the public. The company was not bound 
to provide in advance for or anticipate extraordinary 
occasions, or an unusual influx of freight to the 
road.”? 

II. Carriers of passengers also are bound to carry all 
passengers who come, unless there isa sufficient ex- 
cuse for theirrefusal. Bennett v. Dutton,10 N. H.481; 
Wheeler v. Santa Fe, etc., R. Co., 31 Cal. 46; Stokes 
v. Salstonstall, 13 Pet. 181; Hannibal, ete. R. Uo. v. 
Swift, 12 Wall. 268; Tarbell v. Central Pacific R. Co. 
34 Cal. 316; Pleasants v. North Beach, ete. R.Co., 
Id. 586; Turmerv. North Beach, ete. R. Co., Id. 
594; Day v. Owen, 5 Mich. 520; Sanford v. Catawis- 
sa, etc. R. Co., 2 Phila. 107; West Chester, ete. R. 
Co. v. Miles, 55 Pa. St. 209. Buta carrier of passen- 
gers may rightfully refuse to carry— 

(1) A drunken person. Jencks v. Coleman, 2 
Sumn. 221; Vinton v. Middlesex R, Co.,11 Allen, 
304. ‘The extent of the rule is thus stated in an Indi- 
ana case: **A railroad company is not bound to re- 
ceive any person as a passenger who is drunk to such 
a degree as to be disgusting, offensive, disagreeable, 
or annoying; and a person so drunk as to be likely to 
violate the common decencies of life, has no right to 
a passage while in that condition. The comfort and 
convenience of passengers generally must be pro- 
tecfed, their opinions and feelings regarded, and 
proper decorum observed; and although in a railroad 
passenger car neither the highest breeding of the 
drawing-room, nor the fastidious delicacy of the par- 
lor is required, yet the behavior of all persons therein 
should be becoming to the place and the general char- 
acter of the passengers. Slight intoxication, such as 
would not be likely to seriously affect the conduct of 
the person intoxicated, would not be sufficient ground 
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to refuse him passage ina public car, although his be- 
havior might not in all respects be strictly becoming.” 
And see Pittsburg, etc. R. Co. vy. Pillow, 76 Pa. St. 
510; Railroad Company v. Hinds, 3 P. F. Smith, 512; 
Flint v. Norwich, etc. Trans. Co., 84 Conn. 554. 

(2) A gambler who enters the carrier’s conveyances 
for gambling purposes. In Thurston v. Union Pacif- 
ic R. Co., 4 Dill. 321, the plaintiff was prevented 
from entering the defendant’s train, although pro- 
vided with a ticket. The company justified their con- 
duct on the ground that he was a well-known and 
notorious ‘‘monte man,’’ and rode on their trains for 
the purpose of exercising his calling. Dundy, J., 
instgucted the jury that those whom acommon carrier 
is bound to carry must be upon lawful and legiti- 
mate business. ‘*Hence defendant is not bound to 
carry persons who travel for the purpose of gambling. 
As gambling is a crime under the State laws, it is not 
even necessary for the company to have a rule aboutit. 
It is not bound to furnish facilities for carrying out 
an unlawful purpose. Necessary force may be used 
to prevent gamblers from entering trains.’’ 

(3) A suspected thief. Jencks v. Coleman, 2 
Sumn. 221. 

(4) One so gross in his behavior and obscene in his 
language, as to be a public annoyance. Jencks v. 
Coleman, 2 Sumn. 221. The reason for giving the 
carrier the right to prevent athief or other danger- 
ous person from coming upon his vehicles is not 
clearly stated inthe cases. Buta good reason would 
seem to be this, that the carrier, being held by law 
responsible for any injury to passengers caused by 
the act of athief or a rowdy, must, in order to pro- 
tect himself, be given this right to refuse to allow ac- 
cess to his train or boat of so dangerous a character. 

(5) A person who has been previously rightfully 
ejected from the same conveyance. ‘hus, if a per- 
s0n refuses to puy his fare, he may be ejected, and he 
can not, by immediately thereafter tendering his fare, 
claim a right to proceed upon his journey. O’Brien 
v. Boston, etc. R. Co., 15 Gray, 20, is the leading case 
establishing this rule. Stone v. Chicago, ete. R. Co., 
47 Iowa, 82, is the latest case. In the Iowa decision 
the plaintiff purchased fromthe defendant company, 
at Clinton, Iowa, a first-class ticket from that place 
to Sioux City, Iowa. He took passage on one of the 
trains, but at Marshalltown, an intermediate station, 
he voluntarily left the train. He was afterwards 
ejected because not provided with a ‘*stop over’’ 
check in accordance with the regulations of the com- 
pany. He then purchased a ticket. at the station at 
which he was ejected, to his destination, but was 
again ejected on attempting to board the train. 
The court held that where a passenger has been eject- 
ed from a train for non-payment of fare, he must pay 
the fare from the station where he first entered the 
train, before he can insist upon being carried upon 
the same train. 

(6) Those for whom he has no accommodations. 
This, without doubt, follows as a natural result of 
the principle that a common carrier is only obliged to 
carry when he has suflicient room. We have seen the 
extent of this rule in the carriage of goods, and a 
similar Jimit would bound the obligation of the pas- 
senger carrier. It would ordinarily be his duty to 
provide the accommodation, as without that he would 
be unable to properly discharge his obligation, an@ it 
would certainly be a novel answer to an action against 
a carrier for failure to carry, that the reason he re- 
fused was that he was notable. Yet cases may arise 
where this might be a good defense. Arailroad com- 
pany, for example, which fails to furnish comforta- 
ble sitting accommodations forits ordinary number 
of passengers, or even for an extraordinary number 





upon due and proper notice, would be held to strict 
accountability. Quinn v. Illinois, ete. R. Co., 51 Il. 
495. But there might be cases in which it would not 
be considered bound to foresee the presence of an 
extraordinarily large number of passengers on a par- 
ticular train, and where common prudence and a re- 
gard for the safety of one part would justify its re- 
fusal to carry another part. Such was the recent 
case of Chicago, ete. R. Co. v. Carroll, 5 Brad. 200, 
where, the day being ‘“‘Decoration Day,’’ and the 
crowd of persons anxious to be carried to suburban 
cemeteries being unprecedented, the company was 
held not guilty of negligence in not being able to sup- 
ply them all with seats. 

(7) Those who have not procured tickets. It may 
be doubted whether a regulation of a railroad com- 
pany, requiring ail passengers to procure tickets before 
entering their cars, and authorizing their servants to 
refuse to carry persons not provided with tickets, 
would be reasonable. Certainly, it would seem un- 
reasonable when applied to persons who might be 
delayed in reaching the station until there was only 
time left to board the train. It is the custom to allow 
the passenger to pay his fare on the train, adding a 
small penalty for the failure to purchase a ticket be- 
fore starting, and such rules are sustained by the 
courts. It is scarcely likely, therefore, that any car- 
rier would refuse a passenger who had not obtained a 
ticket, and was willing to pay additional fare, though 
such a power has been intimated in an Indiana case. 
Indianapolis, ete. R. Co. v. Rinard, 46 Ind. 493. 

(8) Those who applyto be carried on conveyances 
not devoted to the carriage of passengers. Thus the 
law imposes no obligation on railroad companies to 
carry passengers on freight trains, or to carry freight 
on passenger trains, and they may rightly refuse to 
do either. Illinois Cent. R. Co. vy. Nelson, 59 Ill. 112; 
Illinois, ete. R. Co. v. Johnson. 67 Ill. 314; Arnold 
vy. Illinois, ete. R. Co., 83 Ill. 273. 

(9) A person whose object is not carriage, but trade. 
A public conveyance, as said in a recent case, is not 
intended as a place forthe transaction of the business 
of the passengers. The suitable carriage of persons 
or property is the only duty of the common carrier. 
A steamboat company ora railroad company is not 
bound to furnish traveling conveyances for those who 
wish to engage, on their vehicles, in the business of 
selling books, papers, or articles of food, or in the 
business of receiving and distributing parcels or 
baggage. A steamboat company er a railroad 
company may allow an individual to open a res- 
taurant ora baron their conveyance, or to do boot 
blacking or peddling books and _ papers. Such 
an one is under their control, subject to their regu- 
lations, and his business would not interfere in the 
least with the orderly management of the vehicle. 
To the profits of such a business, the carrier is enti- 
tled in the first instance, and unless he contracts to 
give them away to another. Butif any one could go 
upon a vehicle for such purposes, its control and 
management would quickly pass from the owner. 
The cars and boats, as the case may be, are the prop- 
erty of the carrier, and are exclusively his for the 
purpose gf trade thereon. The right of transporta- 
tion, which belongs to all wlo desire it,does not carry 
with it a right of traffic or of business. The Pacific, 
1 Blatchf. 569. 

(10) A person who applies for passage other than 
on a legal day. Thusa carrier is not bound to re- 
ceive a passenger on Sunday, and no action will lie 
for his refusal. Walsh v. Chicago, ete. R. Co., 42 
Wis. 23. 

(11) A persen whose object is to interfere with the 
interests of the proprietors. This principle was ap 
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plied by Judge Story in Jencks vy. Coleman, 2 Sumn. 
221, to the case of a drummer for a rival line. The 
plaintiff was the agent of a line of stages running be- 
tween Providence and Boston, and called the Tre- 
mont line. The defendant was the preprietor of a 
steamer running between New York and Providence, 
and had a contract with the Citizens’ Coach Company 
to carry passengers on its boat between Boston and 
Providence. It was held that the defendant had the 
right to prevent the plaintiff from taking passage on 
his boat, his object being to induce other passengers 
to go by the Tremont line from Providence to Bos- 
ton. ‘‘I think,’’ said Story, J., ‘‘that the proprie- 
tors of the steamboats were not bound to take a pas- 
senger from Providence to Newport, whose object 
was as a stationed agent of the Tremont line thereby 
to acqtire facilities to enable him successfully to in- 
terfere with the interests of these proprietors, or to 
do them an injury in their business. Let us take the 
case of aferryman. Is he bound to carry apassenger 
across a ferry whose object isto commita trespass 
upon his lands? A case still more strongly in point, 
and which in my judgment completely meets the 
present, is that of an innkeeper. Suppose passen- 
gers are accustomed to breakfast or dine or sup at 
his house, and an agent is employed by a rival house 
at the distance of a few miles to decoy the passengers 
away the moment they arrive at the inn—is the inn- 
keeper bound to entertain ana lodge such agent, and 
thereby enable him to accomplish the very objects of 
his mission to the injury or ruin of his own interests? 
I think not.’’ And see Commonwealth y. Porter, 7 
Metc. 596. 

(12) Ifthe life of the passenger would be in danger at 
the place of his destination. This proposition was 
asserted by the Supreme Court of the United States 
in 1866 in the well known case of Pearson v. Duane, 
4 Wall. 605. Inthe month of June, 1856, the plaint- 
iff took passage on the steamship commanded bythe 
defendant, for San Francisco. He had shortly before 
been banished from that city by a vigilance committee, 
upon penalty of death in case of his return, and had 
been placed by the committee, against his will, on a 
steamship which carried him to a Mexican port. 
The circumstances of the banishment were unknown 
to the defendant at the time the passage commenced; 
but learning them afterwards, he put the defendant on 
board the first vessel he met, and sent him back to 
Mexico. In an action for damages, the court held 
that as the plaintiff had been admitted to the vessel 
without objection, and tendered his fare, he became 
entitled to the rights of a passenger, and that the ex- 
pulsion was therefore unlawful. But the court ad- 
ded: ‘‘If thereare reasonable objections to a pro- 
posed passenger, the carrier is not required to take 
him. In this case, Duane could have been well refused 
a passage when he tirst came on board the boat, if the 
circumstances of his banishment would, in the opinion 
of the master, have tended to promote further difficulty 
should he be returned to a city where lawless violence 
was supreme. But this refusal should have preceded 
the sailing of the ship. After the ship had got to 
sea it was too late to take exceptions to the character 
of a passenger, or to his peculiar position, provided 
he violated no inflexible rule of the boat in getting on 
board.’’ 

III. In the principal case, a mandamus to compel 
the carrier to perform his legal duty was refused. 
Mr. Schouler intimates (Carriers, 362) that whether a 
carrier can be compelled by mandamus to perform the 
duty of transportation appears very doubtful. An 
important but inconclusive case was People v. Chic- 
ago, etc. R. Co., decided by the Supreme Court of Il- 
linois in 1870, 65 Ill. 95. A mandamus was asked to 





compel the Chicago & Alton Railroad Co., to receive 
at one of their stations upon the line of their road a 
quantity of grainin bulk, to be delivered by the com- 
pany at the elevators of the relators in the City of 
Chicago. The company had refused to receive the 
grain in question for transportation, for the rea- 
son that it was consigned to that particular eleva- 
tor. It appeared that the elevator was situated upon 
a side or switch track which connected with the road 
of the company in that city, but was beyond its act- 
ual terminus. This side or switch track was con- 
structed, owned and controlled by other companies, 
with whom the defendant company had no arrange- 
ment for its use, except as might be agreed upon in 
particular cases, though under an ordinance of the 
city, that company could have compelled an ar- 
rangement for its regularand permanent use. The 
mandamus was refused, but on the different questions 
presented the judges were at variance. Breese, J., 
who delivered the opinion of the court. held, that the 
company could not be compelled to receive the grain 
to be delivered at the elevator of the company beyond 
the terminus of their own road, nor could they be 
compelled to acquire the right to use the switch track 
leading from their road to the elevator for the pur- 
pose of of such delivery; that the rights of the par- 
ties could not be affected by the fact that the company 
had previously in many instances delivered freight at 
that elevator; that in order to compél a railroad com- 
pany to deliver grain shipped on their road in bulk, 
at a particular elevator to which it may be consigned, 
it is indispensable that such elevator must be connect- 
ed by some track with the railroad line of the com- 
pany, and be in fact a portion thereof; that as the law 
did not oblige the railroad to use this side track, the 
court could not by mandamus oblige them to do so. 
Sheldou, J., held that as long as the respondents act- 
ually made use of the track leading to the relator’s el- 
evator, inrunning their cars over it, it was their duty 
to make delivery of grain there; but on the right to 
the writ he expressed no opinion. Scott, J., con- 
curred in denying the writ, on the ground that the 
writ of mandamus is not the remedy for the wrong— 
the law by an action supplying the right remedy. He 
thought that it was the duty of the company to re- 
ceive the grain and deliver it at the relator’s elevator; 
that for that purpose the company had a clear right to 
use the track in question, and that they were liable 
for their refusal in any appropriate action. Walker, 
J., alone went to the extent of holding the writ to be 
the remedy in proper cases of the same kind. “I 
concur, ’’ he said in a brief opinion, *‘in the opinion 
announced in this case, but hold that respondents and 
all other railroad companies in this State may be com- 
pelled by mandamus. when a proper case is made, to 
carry grain in bulk, if such is the customary mode of 
transportation, and to deliver it to any elevator on the 
line of their roads, or upon any of their side tracks, 
or switches to which it may be consigned; and when 
such roads enter the City of Chicago, they should de- 
liver grain therein in the same manner when so con- 
signed on their own tracks, side tracks or switches, 
and at the elevators to which consignments are made, 
on other roads in the city with which they have run- 
ning arrangements, unless they would be compelled 
to incur unreasonable expense in making such deliv- 
ery.’’ Subsequently, it was held in the same court, 
in Chicago, etc. R. Co. v. People, 56 Ill. 365, that the 
writ of mandamus was the proper remedy to compel 
a railroad company to deliver to a particular elevator 
whatever grain in bulk may be consigned to it upon 
the line of its road. The court were of opinion that 
the relators had no adequate remedy in any other 
way, and that the writ would therefore lie. In Peo- 
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ple v. Babcock, 16 Hun, 313, the Adams Express 
Company had refused to carry glass and other fragile 
articles manufactured by the relators, the Walker 
Glass Importing, Delivering and Manufacturing Com- 
pany, except under a special contract limiting the 
company’s liability for breakage. It was held in the 
Supreme Court uf New York that they could not 
be compelled by mandamus to undertake the carriage 
of such articles as insurers, under their liability at 
common law. The principal ground for the refusal 
was the remedy by aciion which the relators pos- 
sessed. ‘‘A requisite to the writ of mandamus,’’ said 
the court, *‘is the incapacity of the common law to 
afford an appropriate remedy for the enforcement of 
this right. We got an eariy impression from numer- 
ous cases running back a great many years, and still 
have it, that the common law afforded a party ag- 
grieved by the unwarranted refusal of a common car- 
rier to receive, carry and deliver his goods, a remedy 
ample and appropriate, in an action to recover dam- 
ages forsuch refusal.’’ It may safely be said that 
the common law action affords a very ineffect- 
ual remedy in such cases. The particular wrong is 
not confined to the person whose goods have been re- 
fused; the public is injured as we'l by the right to 
have their property transported by public servants 
being rendered uncertain. A private person will not 
often be found who is willing to prosecute an action 
at his own cost, and the railroad corporations at the 
present day may set the public at defiance whenever, 
for the purpose of discrimination and monopoly, 
they desire to injure a particular party by refusing to 
afford him the facilities in his business which he has a 
right to ask. The courts must eventually take notice 
of this; and when they do, they will see also that 
nothing but a mandatory writ to compel the perform- 
ance of the duty enjoined by law will satisfy the pub- 
lic and the demands of justice. 
JOHN D. Lawson. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


CHURCH PROPERTY— MESNE PROFITS— AC- 
CouNT.— Where there isa division of a church into 
two parties, and litigation ensues, each faction 
claiming to control the affairs of the body, and 
manage and enjoy its property: it is held, that the 
party which, pending the litigation, had posses- 
sion of the church building, is not to be held lia- 
ble for mesne profits, although required by final 
decree to surrender the property; that, as the 
church was all that time open for all worshipers, 
they cannot be considered as excluding or keeping 
out their opponents; and although the services 
might not have been such as the latter wanted, 
still, being religious services, and free for the en- 
joyment of any who chose to participate therein, 
there could be no personal liability of the man- 
agers for anything in the nature of mesne profits. 
That, where upon an account ordered, a defend- 
ant refused to produce or account for notes which 
it was proposed to credit and adjust, and ascer- 
tain what proportion of them had been paid, no 


credit can be given to him for said notes, but he 
must be charged personally with the sums shown 
to have been collected by or paid to him on ac- 
count of said notes. Reversed. Appeal from the 
Supreme Court of the District of Columbia. Opin- 
ion by Mr. Chief Justice WaITE.—Bouldin v. Al- 
exander. 


DUTIES UPON IMPORTS.—The act of Congress of 
August 5, 1870, 16 Stat. 266, exempted ‘argols 
crude” from duty; aud plaintiffs in error having 
paid duty under protest upon certain goods of that 
character imported by them, brought suit to re- 
cover back the money so paid, against the col- 
lector of the port of New York. The question was 
whether the goods imported were ‘‘crude argols,”’ 
and exempt from duty or not; and upon the 
trial the court instructed the jury that the only 
question for them to determine was, ‘‘whether 
these argols were ‘argols crude,’ those known to 
commerce as such, or those known to science as 
such, or whether they were argols that were more 
or less refined.’’ Held, that these instructions 
were clear and accurate, and covered the entire 
ground. Affirmed. In error to the Circuit Court 
of the United States for the Southern District of 
New York. Opinion by Mr. Justice SWAYNE.— 
Recknagel v. Murphy. 


BANKRUPTCY.—Where a judgment was render- 
ed after a party’s adjudication in bankruptcy, he 
may nevertheless prosecute a writ of error in his 
own name; but his assignee in bankruptcy, if he is 
of opinion that any of the questions in the case 
involve the estate of the bankrupt, will be heard 
on such questions by his counsel. Motion to dis- 
miss overruled. In error to the Supreme Court of 
Illinois. Opinion by Mr. Chief Justice Wa1TE.— 
Hill v. Harding. 


JURISDICTION —STATE AND FEDERAL. — Up- 
on writ of error to a State court, the Su- 
preme Court can only look beyond the Fed- 
eral question when that has been erroneously 
decided, and then only to see whether there 
are any other matters or issues adjudged by the 
State Court sufficiently broad to maintain the 
judgment, notwithstanding the error in the deci- 
sion of the Federal question. Murdock v. Mem- 
phis, 20 Wall. 591. Affirmed. In error to the 
Supreme Court of California. Opinion by Mr. 
Chief Justice WAITE.—McLaughlin v. Fowler; Mc- 
Laughlin v. Thorpe. 


JURISDICTION — PECUNIARY LIMIT. — Sec- 
tion 848 of the Revised Statutes of the Dis- 
trict of Columbia, which allowed appeals and 
writs of error to the Supreme Court of the 
United States from the Supreme Court of 
the District of Columbia, under certain circum- 
stances, where the matter in dispute was less than 
one thousand dollars, but exceeded one hundred 
dollars, was repealed by act of February 25, 1879. 
20 Stats. 321, ch. 99, §§ 4,5. Under that act, the 
Supreme Court can hear no more of that class of 





} cases, unless the amount exceeds twenty-five hun- 
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dred dollars. Appeal dismissed. Appeal from 
the Supreme Court of the District of Columbia. 
Opinion by Mr. Chief Justice WAITE.—Dennison v. 
Alexander. 

PRACTICE.—Where two cases, involving the 
same questions as a number of others in the court 
below, have been brought to the Supreme Court, 
and all the defendants united in the employment 
of counsel to present their defense, and contrib- 
uted to a common fund for the payment of the 
expenses of the litigation, and afterwards the par- 
ties to one of the suits have come to an amicabie 
understanding in respect of the subject matter of 
their particular litigation. Held, that ‘‘under these 
circumstances we think we ought not to accept 
the submission of the cause against the wishes of 
those collaterally interested in the decision that 
may be made.”’ Submission set aside. In error 
to the Circuit Court of the United States for the 
District of Colorado. Opinion by Mr. Chief Jus- 
tice WAITE.—St. Louis Smelting and Refining 
Company v. Kemp. 


PuBLIC LANDS—MINERAL LANDS—PRE-Emp- 
TION.—1. The grant of the sixteenth and thirty- 
sixth sections of public lands to the State of Cal- 
ifornia by the act cf March 3, 1853, was not in- 
tended to cover mineral lands, but such lands 
were excluded from that grant, as'‘they were from 
all others, by the settled policy of the general 
government on that subject. 2. The settlement 
required by the seventh seetion of the act of 1853, 
which defeats the grant of those sections for 
school purposes, need not be precisely the same, 
either in regard to the acts to be done, or the 
character of the settler, as is required under the 
general pre-emption law of 1841. The settlement 
on the school lands under the act of 1853 is gov- 
erned by that act. %. Whenever there exists, at 
the time the government survey is made of such 
a section, a settlement, by dwelling house or cul- 
tivation, on any portion of such section on which 
some one is residing and asserting claim to it, the 
title of the State to that portion does not vest, but 
the alternative right to other land as indemnity 
does. Sherman v. Buick, 93 U. S. 209, and 
Natoma Water Co. v. Bugby, 96 U. S. 165, 
commented on and explained. ‘Affirmed. In 
error to the Circuit Court of the United States for 
the District of California. Opinion by Mr. Jus- 
tice MILLER.—Ivanhoe Mining Company v. Key- 
stone onsolidated Mining Company. 


™ 





SUPREME COURT OF INDIANA. 


January, 1881. 


RAILROADS—“‘SHIPPER’S Pass’’— DAMAGES— 
EvipencE.—1l. A railway company is liable for 
injuries to a person traveling on a ‘shipper’s 
pass,”’ although such pass stipulates that the com- 





_pany shall not be liable for injuries done to the 


pereon using it. 2. On the trial of the case, the ¢ 


plaintiff was asked to state the amount of damages 
he had sustained from the injuries received; 
answering that his damages were at least $5,000. 
Held, this evidence was clearly incompetent, and 
the ruling of the court that where the amour t of 
damages constitutes a fact, the statement of the 
witness as to the amount may be given, was erro- 
neous. The witness may describe his injuries, 
but it is not competent for him to estimate the 
amount of damages. That is a question for the 
jury to determine. Reversed. Opinion by Wor- 
DEN, J.--Ohio, etc. R. Co. v. Nickless. 


POWER OF COURTS TO AMEND THEIR RECORDS 
—TIME.—Where a judgment is rendered by a 
court, and the clerk fails to complete the record 
of its entry, the court may subsequently amend 
and complete the record. The rendition of a 
judgment is the act of the court. while the entry 
of the judgment is the act of the clerk. Anderson 
v. Mitchell, 58 Ind. 592. The act of 8 Henry vi. 
c. 15, is a part of the law of this State, and by vir- 
tue of it the courts of this State possess full power 
to correct mistakes and supply omissions in their 
records. Hunter v. Burnsville Turnpike Co., 56 
Ind. 213; Bales v. Brown, 57 Ind. 282; Newhouse 
v. Martin, 68 Ind. 224. There is no law in this 
State which compels a court to amend a mistake 
in the record within a year, or at the same term at 
which the judgment was rendered. Affirmed. 
Opinion by Howk, J.—Smith v. State. 


PLEADING — DURESS — RESCISSION OF CON- 
TRACT—AFFIRMANCE.—This was an action to re- 
cover certain promissory notes alleged to have 
been obtained by duress. The complaint charges 
that the defendants threatened to arrest and im- 
prison the plaintiff for the crime of rape, and to 
beat and wound him; and that defendants knew 
plaintiff was not guilty of the crime charged; and 
that, while under the influence of fear, plaintiff 
delivered the notes, etc. Held, a good cause of 
action is shown. Threats of imprisonment and 
threats to do bodily harm have each been held to 
constitute duress. Foshay v. Ferguson, 5 Hill, 
154; James v. Roberts, 18 Ohio, 548. It appears 
from the evidence, that at the time the appellants 
received the notes, they paid to the appellee $8 in 
money. The sum demanded by appellants was 
$2,000, and the notes which they received exceed- 
ed this sum by $8, and this the appellee retained 
and did not tender back before the action was 
commenced. If one who exchanges property de- 
sires to recover what he surrendered, he must ten- 
der back what he received, although the exchange 
may have been enforced by violence. The retention 
of the $8 by appellee, unexplained, is an affirmance 
of the transaction which this action is intended to 
annul, and a party cannot obtain relief against a 
transaction which he has affirmed by his own act. 
Reversed. Opinion by ELLIOTT, J.—Reynolds v. 
Copeland. 


SLANDER—WORDS NOT ACTIONABLE PER SE— 
PRECEDENT AVERMENT. —I. The inducement 
and colloquium in a complaint for slander usually 
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precede the statement of the words alleged to 
have been spoken, but it is not material that they 
should do so. It is sufficient if they be inserted 
in any portion of the proper paragraph. Town- 
send on Slander and Libel, 557. 2. The instructions 
given to the jury in effect told them, that all of 
the sets of words complained of implied adultery, 
and were actionable per se. The instruction can 
not be sustained. None of the words implied of 
themselves a charge of adultery, and it was nec- 
essary to show that the words were spoken of and 
eoncerning the plaintiff's character for chastity, 
and in the sense charged in the complaint. De 
Armond y. Armstrong, 37 Ind. 35; Schurick v. 
Kallman, 50 Ind. 336; Ward v. Colyhan, 30 Ind. 
395. Reversed. Opinion by NiBLacKk, C. J.— 
Huddleson v. Swope. 


CRIMINAL LAW—TRIAL WITHOUT AN ISSUE.— 
Appellant was convicted of manslaughter. The 
eontention is that the cause was tried without an 
issue. The record recites as follows: ‘‘The State 
by Henry Johnson, prosecuting attorney, comes; 
said defendant in person and by counsel comes 
also. and moves the court to quash each count of 
the indictment. Bcing sufficiently advised in the 
premises, the court overrules the motion, and de- 
fendant excepts; said defendant waives the ar- 
raignment. Thereupon the issues being joined, 
this cause is submitted to a jury,’’ etc. Then fol- 
lows a statement of the trial, verdict and judg- 
ment, the record not showing any plea, either oral 
or written. Held, the court cannot assume that 
any plea wis filed. The entry of the clerk, in the 
absence of pleadings showing the issue, cannot be 
taken as showing that any issue was joined. Dart 
v. Lowe, 5 Ind. 131; McJunkins v. State, 10 Ind. 
140; Graeter v. State, 54 Ind. 159. When a record 
comes to this court containing no written plea, or 
entry of the oral plea provided for, we must take 
it that no plea was interposed in either node. The 
ease, then, we must assume, was tried without an 
issue, and the verdict was contrary to law. Re- 
versed. Opinion by WORDEN, J.— Tindall v. State. 


EVIDENCE—RIGHT OF WITNESS TO STATE HIS 
INTENT—LEADING QUESTIONS—REVIVAL OF DISs- 
CHARGED DEBT.—1. In an action on a promissory 
note and proceedings in attachment, the defend- 
ant was permitted to answer the question whether, 
when he left the State for Alabama, he did so with 
the intent to cheat, hinder, delay or defraud his 
creditors. Held, that the question was compe- 
tent. Intention is generally proved by circum- 
stantial evidence, because usually no other mode 
exists. But when the only person who knows the 
fact is accessible as a witness, his answer must 
necessarily be more direct evidence than any oth- 
er. City of Columbus v. Dahn, 36 Ind. 330; Greer 
v. State, 53 Ind. 420; Thurston v. Cornell, 38 N. 
Y. 281; Watkins v. Wallace,19 Mich. 57. 2. The 
permission of leading questions to a witness is 
much in the discretion of the trial court, and it 
would require a clear case of abuse to justify a 
reversal. It would have to be made to appear that 





the opposite party was injured by such questions- 
3. The court instructed the jury as follows: ‘The 
promise by which a discharged debt is revived 
must be clear, distinct and unequivocal. There 
must be an expressiun by the defendant of a clear 
intention to bind himself to the payment of the 
debt. The new promise must be distinct, unam- 
biguous and certain. The expression of an inten- 
tion to pay the debt is not sufficient. There must 
be a promise before the debtor is bound. An in- 
tention is but the purpose a man forms in his own 
mind, a promise is an express undertaking or 
agreement to carry that purpose into effect, and 
must be express, in contradistinction to a promise 
implied from an acknowledgment of the justness 
or existence of the debt.’’ Held. that the charge, 
as applied to debts discharged by bankruptcy, 
was correct. Bump’s Bankruptcy, 748. Affirmed. 
Opinion by WORDEN, J.—Shockey v. Mills. 


PRACTICE— EFFECT OF FORMER ADJUDICA- 
TION—To a complaint to have a lien declared on 
real estate for taxes paid, the defendants answered 
a former adjudication, setting forth the judgment 
in the former case, from which I]t appeared that 
the plaintiff was perpetually enjoined from as- 
serting ‘any title or right to, or interest in, the 
land in dispute.”’ This necessarily included his 
right to assert a lien of any description. A sim- 
ple judgment quieting title precludes one who is a 
party from afterwards asserting an adverse inter- 
est. Whenever a matter is adjudicated by a com- 
petent tribunal, it is considered forever at rest, 
and this principle not only embraces what was 
actually determined, but extends to every other 
matter which the parties might have litigated in 
the case. Bates v. Spooner, 45 Ind. 489; Richard- 
osn v. Jones, 58 Ind. 240; Turner v. Allen, 66 Ind. 
252. If one, brought into court and challenged to 
assert such claim as he may have, neglects to do 
so, he has no right to again vex the courts, or 
those claiming adversely to him, by instituting a 
new action against the party who summoned him 
into court. Affirmed. Opinion by ELLIOTT, J.— 
Green v. Glynn. 


PROMISSORY NOTE—CONTRACT OF SALE—Ev- 
IDENCE.—The following facts are shown by the 
complaint: On May 25th, 1872, Henry P. Haynie, 
one of the defendants, was the owner of a prom- 
issory note executed to him by appellee, and se- 
cured-by mortgage on real estate, which note and 
mortgage Haynie transferred to one Joshua Ed- 
wards for collection, Edwards executing to Hay- 
nie the following written instrument: ‘Taylors- 
ville, May 28, 1872. $493.44. I have this day 
sold to Joshua Edwards a note of hand for $493.- 
44-100, dated December 28, 1871, due one day af- 
ter date, with ten per cent. interest from date, and 
stipulating for attorneys’ fees,and secured by mort- 
gage. And it is agreed by the parties that if the 
mortgage has to be foreclosed, and the same bid 
in to satisfy the note, then I agree to assign the 
judgment or deed the property to H. J. P. Haynie 
or to his heirs. Joshua Edwards.’’ Haynie aft- 
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erwards assigned the contract to appellant. Ed- 
wards foreclosed the mortgage and purchased the 
real estate at the foreclosure sale, after which he 
died, leaving surviving him his widow and chil- 
dren, who were defendants below and are appel- 
lants here. Appellee isin possession and claiming 
title to the land covered by the mortgage. The 
complaint prays that defendants be compelled to 
assign the sheriff’s certificate to plaintiff, and that 
his title be quieted. Appellees answered that 
Edwards had, prior to his death, purchased the 
note and mortgage from Henry P. Haynie, and 
paid him full value therefor. Held, that the an- 
swer was good. If the appellee’s ancestor had 
become the owner of the note and mortgage, 
then all claims of the appellant and his assignees 
were divested. The evidence sustains the judg- 
ment below. Affirmed. Opinion by ELLiort, 
J.— Haynie v. Johnson. 


TURNPIKES—APPROPRIATION OF HIGHWAYS— 
TRESPASS.—Complaint by appellant against ap- 
pellee for unlawfully entering on appellant’s land 
and removing therefrom large quantities of earth 
and gravel. Answer that appellee was a turnpike 
company, and was authorized by the county com- 
missioners to appropriate a certain highway which 
was on the land of appellant, and that the acts 
complained of were not injurious, etc. Held, if 
the appellee wrongfully entered upon the land 
and without right did the things charged , it is no 
answer simply tode ny the injurious consequences 
or to say that the plaintiff and his lands were not 
damaged, but were benefited by the construction 
of a turnpike, etc. The trespasser can not set off 
the consequential benefits of his wrongful acts 
against the direct injury or damage resulting 
therefrom. The important question is whether the 
order of the board of county commissioners,allow- 
ing the appellee to appropriate the highway 
through appellant’s land, gave the appellee any 
right to do the acts complained of. The question 
must be answered in the negative. The law gov- 
erning supervisors, 1 R. 8. 859, gives them no 
right to remove earth, gravel or other material 
found in the limits of a highway from the lands of 
the owner to the lands of another, though to be 
used in the construction of the same highway in 
which found. The rights of the public, exercised 
through the agency of a supervisor, over material 
found within the limits of a highway, for the con- 
struction or repair thereof, are not transferred to 
a turnpike company by virtue of an appropriation 
of the high way to the use of such company. The 
company must tender the amount of damages to 
the owner of the land, or pay the same into court. 
Reversed. Opinion by Woops, J.—Turner v. 
Rising Sun, etic. Turnpike Co. 


~~ 





SUPREME COURT OF GEORGIA. 
January 4, 1881. 


TRUST—RECEIVER—CREDIT GIVEN TO TRUS- 
TEE PERSONALLY. — Where the complainant’s 





debt was not charged to the trust estate in the 
first instance, but against the trustee as an individ- 
ual, and no adjudication had been had that the 
trust estate was liable, and the evidence was very 
conflicting as to such liability, the appointment 
of a receiver, ad interim, on account of the trustee’s 
insolvency, was properly refused. Judgment af- 
firmed. Opinion by JACKSON, C. J.—Hatcher v. 
Massey. 


VESTED REMAINDER—CONVEYANCE FOR LIFE 
COUPLED WITH POWER.—A conveyance to a wo- 
man for life, with remainder to her children, 
coupled with a powerin her to convey to trustees 
to hold until her youngest child becomes of age, 
and then to divide among all the children, with 
rights of survivorship between them in case some 
should die without issue; and in the event all 
should die leaving no issue, then over to certain 
children of the donor—vests the remainder abso- 
lutely in the children of the tenant for life on the 
youngest attaining majority; and the death of all 
or the last one after that event, without issue, will 
not entitle the donee’s children to the property. 
Judgment affirmed. Opinion by Jackson, C. J. 
—Doty v. Wray. 

EVIDENCE—ACCOUNT—BOOKS OF PLAINTIFF 
—ACCOUNT FOR ANOTHER.—1. The suit being 
upon an open account, and the defense being that 
the guods were purchased by the defendant’s 
father, and should have been charged to him, evi- 
dence of the plaintiff’s clerk that the defendant 
proposed to him to open an account, that the wit- 
ness replied that he would see the plaintiff about 
it; that he did see plaintiff, who authorized him 
to let defendant have the goods desired, was ad- 
missible, although such authority was given in the 
absence of the defendant. Had such evidence 
been rejected, it would not have altered the result 
in this case. 2. The plaintiff's books were admis- 
sible to show to whom the goods were in fact 
charged. (a) They were also admissible to show 
the sale 06 some of the goods which was made, 
and entries thereof written by the plaintiff him- 
self; the books having been proved to be books of 
original entry and correctly kept, that the plaint- 
iff had a clerk would not render such entries in- 
admissible. (b) Nor were they rendered inad- 
missible by the fact that the books had formerly 
been used by a firm of which plaintiff was a mem- 
ber, and after the retirement of the other partner 
had continued to be used by the plaintiff. Nor 
does it matter that they were identified by a clerk, 
and not by the plaintiff himself. 3. Where one 
opened an account for groceries to be furnished 
to his father, the duty was upon him to notify the 
grocer when he refused to be longer responsible, 
and was not on the latter to refuse further credit 
without additional authority. Judgment affirmed. 
Opinion by JACKSON, C. J.—Dunlap v. Hooper. 

FORGERY—EVIDENCE—ORDER OF ARREST OF 
WITNESSES IN PRESENCE OF JuRY.—1. For forg- 
ing an instrument in these terms: “George, let 
the boy have $2 worth of what he wants,” an in- 
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dictment will lie; the other constituents of forgery 
concurring, the brevity and uncertainty of this 
instrument will not hinder a conviction. 2. Such 
a paper was not inadmissible in evidence on ac- 
count of uncertainty. 3. It is error for the court 
to order the arrest of the defendant’s witnesses in 
the presence of the jury before whom they have 
just given their testimony, and to have them then 
and there arrested on account of what they have 
testified. To do so amounts to an intimation from 
the bench that their evidence is false. Judgment 
reversed. Opinion by CRAWFORD, J.—Burke v. 
State. 


PLEADING—AMENDMENTS — DISTINCT CAUSES 
or AcTiIon.—The action being upon a promissory 
note, the declaration is not amendable by alleging 
that the plaintiff holds, an absolute deed to cer- 
tain land as security for the note, and that the 
defendant holds the plaintiff’s bond to re-convey 
the land on payment of the debt, and by adding 
a prayer to enforce the debt against the land. 
The contract sought to be brought in by the 
amendment, to-wit, that in the deed and bond, is 
not identical with that contained in the note sued 
upon, but is altogether distinct; for which reason 
it is not proper matter for amendment to the de- 
claration. Judgment reversed. Opinion by 
CRAWFORD, J.—Broach v. Kelly. 


WATERCOURSE —DIVERSION—SUBTERRANEAN 
STREAM.—1. While, as a general rule, water flow- 
ing under the surface may be diverted without 
liability to a proprietor whose land it might reach 
inits natural and ordinary course, yet where it 
has once emerged and afterwards sinks, if its ex- 
act course can be traced to where it emerges 
again, so as to render it certain that it is the same 
water, the proprietor of the surface at the latter 
point will be protected in its use the same asif it 
were not a subterranean stream. 2. Where the 
chancellor has denied an injunction on a doubtful 
state of facts, the evidence before him being con- 
flicting, this court will not control him. Judg- 
ment affirmed. Opinion by CRAWFORD, J.— 
Sadler v. Lee. 

CRIMINAL LAW— ASSAULT WITH INTENT TO 
KILL—PROVOCATION.—1. The verdict is not con- 
trary to the law or the evidence. 2. That the 
names of jurors were not in the jury box or on the 
jury list, is not a good ground for new trial, when 
urged for the first time after verdict. 3. Though 
a charge may appear to be improper when ab- 
stracted from its context, yet if, when considered 
therewith, it is legal and proper, it is nota ground 
for new trial. 4. However gross may have been 
anfaffront or injury, yet if the injured party allows 
some two months to elapse, during which he fre- 
quently met the aggressor, and_ then, without a 
repetition of the wrong, sought an opportunity 
and shot him, he could not be excused on the 
ground that he had not had time for reason to re- 
sume its sway. 5. Newly discovered evidence 
concerning a conversation in which the defendant 
himself engaged is no ground for a new trial. 








Judgment affirmed. 
Stewart v. State. 

STATUTE OF LIMITATIONS AGAINST A FI. Fa.— 
LEVY ON REAL EsTATE—NOTICE.—1. Where an 
officer making a levy can not write, an entry 
thereof written out by another in his presence 
and by his procurement, and signed by him with 
his mark,is good. 2. The statute of limitations 
does not run against a fi. fa., while it is prevented 
from proceeding by an injunction. 3. The re- 
quirement that notice of a levy on realty shall be 
given tothe tenant is directory, and failure to give 
notice does not ipso facto render the levy void. 
Judgment affirmed. Opinion by SPEER, J.—Coz 
v. Montfort. 

FORGERY—WHAT CAN BE THE SUBJECT OF— 
EVIDENCE.—1. Any writing in such form as to be 
the means of defrauding another may be the sub- 
ject of forgery or alteration in the nature of forg- 
ery. 2. After an alteration had been shown in an 
instrument whereby its value was changed, evi- 
dence of its sale was admissible to prove a fraud- 
ulent interest. Judgment affirmed. Opinion by 
SPEER, J.—Berrisford v. State. 

CRIMINAL LAW — LARCENY — BURGLARY. — 
Where the evidence showed the presence of the 
defendants in a store at night, that they fled 
through the front door when opened by the pro- 
prietor, and that certain articles were gone, but 
did not show how they obtained entrance, nor 
any indication of the use of force, a request to 
charge that if they broke and entered, the crime 
would be burglary, not larceny, was properly re- 
fused. Judgment affirmed. Opinion by SPEER, 
J.—Parks v. State. 


Opinion by SPEER, J.— 





SUPREME COURT OF KANSAS. 
December, 1880. 


JUSTICE OF THE PEACE — REPLEVIN—PRAC- 
TICE.—Where an action of replevin is commenced 
in a justice of the peace court, and by mistake the 
officer takes possession of the wrong property, 
and a re-delivery bond is given by the defendant, 
and the property returned to him, held, that the 
action may proceed as one for damages, but that 
the costs of the wrongful seizure and re-delivery 
bond should be taxed to plaintiff, unless such 
seizure was caused by some misrepresentation of 
defendant. Affirmed. Opinion by BREWER, J. 
All the justices concurring.—Babcock wv. Ashmead. 


JUSTICES’ COURTS—PRACTICE—CONTINUANCB 
—Norice.—The record of a case in a justice’s 
court showed service, appearance and a continu- 
ance by consent until the defendant should return 
from certain business, and that then the case 
should be called at once. It further showed a 
trial and judgment against defendant at a day 
appointed by the justice, but it failed to show 
that defendant had returned, that he had notice 
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of the pey appointed for tye trial, or that he was 
present at that time. An action was brought to 
restrain the collection of that judgment. On the 
trial, in addition to the record as above stated, it 
was shown that defendant had been back several 
times intermediate the day of adjournment and 
the day of trial; that his attorney was notified, 
orally by the justice of the time fixed for the trial, 
and that he told the justice to go ahead and ren- 
der judgment; that his client had no defense, and, 
also, that in truth there was no defense, that the 
debt was a just one and ought to be paid. Held, 
That whether inquiry is limited to the record of 
the justice or extended to the extrinsic facts, the 
injunction was properly refused. Affirmed. 
Opinion by BREWER, J. VALENTINE, J., concur- 
ring. Horton, C. J., dissenting.—Devinney »v. 
Mann. 

TAX-SALE—VALIDITY OF TAX-DEED.—1. Sec. 
155 of ch. 34, Laws 1876, continues in force the 
provisions of ch. 107, Gen. Stat. 1868, relative to 
the sale and conveyance of lands for taxes, after 
the adoption of the act of 1876, so far as to author- 
ize the execution of tax deeds in accordance with 
the statute of 1868 for all sales made under that 
statute. 2. A tax deed, executed in 1877 for sever- 
al separate tracts of land bid off by the tax pur- 
chaser at the tax sales of 1874, is not void on its 
face, if the deed shows as many sales as tracts of 
land, the delinquent tax on each tract, and the 
consideration for each tract. 3. A defective, or 
insufficient description in one tract of land in such 
a deed will not invalidate the deed as to the tracts 
properly and sufficiently described. 4. Where 
the court finds generally in favor of the validity 
of a tax deed, and such deed is regular upon its 
face, and there is oral evidence that the delinquent 
tax list was properly published and posted, and, 
also, some oral evidence of the making and filing 
of the affidavits of such publication and posting, 
testimony of the inability of the county clerk to 
find the affidavits in his office will not overthrow 
the finding of the court as to the validity of the 
deed. 5. The publication of the notice of a tax 
sale, required by Sec. 82, ch. 107, Gen. Stat. 1868, 
need not be continuous up to the day of sale to 
comply with the statute. 6. The final notice to 
redeem was dated November 28th, 1876, and set 
forth that the amount of taxes charged, and inter- 
est calculated to the last day of redemption was 
$192.32, but further stated that the taxes of 1876 
were not included in this computation. Ineclud- 
ing the taxes of 1876, the amount necessary to re- 
deem was $285. No redemption was attempted 
or any offer to redeem made. eld, that the fail- 
ure to state more accurately the exact amount of 
taxes and interest due on the last day of redemp- 
tion, was not fatal to the notice or the tax deed. 
7. Where the board of county commissioners 1m- 
properly declare the office of county treasurer va- 
cant, and fill the supposed vacancy by another 
than the regularly elected, qualified and acting 
treasurer, and sueh other person duly qualifies 
and obtains full possession of the office, occupies 





such office, and performs the duties thereof com- 
tinuously and exclusively for several months: held, 
that although the county board had no legal right 
to declare the office vacant, so long as the ap- 
pointee remains in full control and possession of 
the office under appointment, his acts are valid as 
treasurer,—so far, at least, as the rights of the pub- 
lic or third parties having an interest in such acts 
are concerned. Affirmed. Opinion by Horron, 
C. J. All the justices concurring.— Watkins v. 
Inge. 

PLEADING—DAMAGES— RAILROAD RIGHT OF 
Way.—l. In a proceeding upon appeal to recover 
damages for the right of way appropriated to the 
use of a railroad company, the owner of the land 
filed a petition setting forth his claim, but made 
therein no reference to the construction of any 
crossings or bridges, and no sufficient evidence 
was offered showing any necessity for the land 
owner to build a bridge for a farm crossing. Held, 
that a finding of $85 for a bridge as an element of 
damage is not sustainable. 2. In assessing dam- 
ages done to land by reason of the appropriation 
of a right of way through it for a railroad, the li- 
ability of teams being frightened, or that addition- 
ai care ay be necessary in the future as to such 
teams by the land owner by reason of the prox- 
imity of the railroad, do not of themselves consti- 
tute any basis for special compensation. Such 
damages are speculative and not the proper sub- 
ject of inquiry and damage. Opinion hy Hor- 
Ton, C. J. Allthe justices concurring.—Atchison, 
etc. R. Co. v. Lyon. 

CRIMINAL LAW—MURDER IN THE First DE- 
GREE—PRACTICE.—Where a defendant is charged 
on information with committing murder in the 
first degree, and the ‘‘jury find the defendant 
guilty in manner and form as charged in the in- 
formation,’ without otherwise stating the degree 
of the offense of whieh they find the defendant 
guilty, and no motion fora new trial is made, and 
the court sentences the defendant as for murder 
in the first degree, and the record of the case 
does not show that the defendant was informed 
by the court of the verdict of the jury, and asked 
whether he had any legal cause to show why 
judgment should not be pronounced against him: 
Held, that the judgment of the court below must 
be set aside and the cause remanded, with the or- 
der that the defendant be again taken before the 
court below for sentence and judgment, and for 
such other and further proceedings as may be 
properly had in the case, and that before sentence 
or judgmeut shall be again pronounced against 
him, he shall ‘**be informed by the court of the 
verdict of the jury, and asked whether he have any 
legal cause to show why judgment should not be 
pronounced against him. Comp. Laws of 1879, 
p. 761, sec. 248. Reversed. Opinion by VALEN- 
TINE, J. All the justices concurring.— State v, 
Jennings. 
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QUERIES AND ANSWERS. 


'*,* The attention of subscribers is directed to this depart- 
meni, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. To save troudle ‘for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of perteter cases 





Ans. First, petition the court to appoint a trustee 
for the estate of F. Then the trustee can proceed to 
foreclose in his own name, in aid of the trust. Leach 
v. Thomas, 27 Ills. 457. JNO. A. ANDRUS. 

Ashton, Ills. 





must, for want of space, be invariably rej 
communications are not requested. } 
QUERIES. 

6. If, in an attachment suit before a justice of the 
peace, the court and plaintiff have complied with the 
provisions of § 473, Rev. Stats. Mo. 1879, but before 
the day upon which defendant therein is required by 
the notices to appear, the cause is transferred to the 
eircuit court in accordance with § 447, Rev. Stat. Mo. 
1879, will the notice so given bring defendant into 
eourt, or will plaintiff be required to notify defend- 
ant anew, as if the action were brought in the circuit 
eourt? A. H. J. 

Mound City, Mo., Jan. 21, 1881. 





QUERIES ANSWERED. 

Que. 4. [12 Cent. L. J. 71.] When answer day in 
summons is made same day as return day, to what 
extent is summons defective and how taken advantage 
of in practice? x. 

Harper, Kas., Jan. 13, 1881. 

Ans. The statute fixes the time when pleadings are 
due Dass. Comp. Laws of Kas. § 105. p. 616. If 
the clerk in the summons should inadvertently or im- 
properly designate a day for filing the pleading, short- 
er than the time fixed by law, it is the right of 
the defendant to ignore such day, and it is his 
duty to file his pleading ‘‘within twenty days after the 
day on which the summons is returnable’’ (§ 105, 
supra), irrespective of the day fixed by the clerk. 
Such a summons is not defective, and the defendant 
could not take advantage of it, for that reason alone. 

Osage Mission, Kas., Jan. 24. 

Que. 5. [12 Cent. L. J. 71.] Where answer is filed 
three or four days after answer day, ‘vill judge permit 
answer to remain on file, when cause of the default in 
filing answer is simply the mistake of the attorney as 
to the answer day? xX. 

Harper, Kas., Jan. 13, 1881. 

Ans. The matter is largely in t he discretion of the 
trial court. Ordinarily, in a case of innocent forget- 
fulness on the part of the attorney, disconnected with 
any suspicious circumstances, and where the plaint- 
iff will in no wise be prejudiced, the court or judge, 
on prompt application therefor being made will, at 
once, set aside the default on a mere oral statement, 
and let the answer stand. And should the defendant, 
in addition, file an affidavit of merits, showing a 
valid defense to the action,it would be anabuse of dis- 
cretion (under the facts stated in query) for the court 
to refuse to set aside the default. Brown v. Holmes, 
19 Kas., 569. 

Osage Mission, Kas., Jan. 24, 1881. 

Que. 51. [11 Cent. L. J. 478] F was in July, 1878, 
supposed to be insane, and preparations were being 
made to have the matter judicially determined, dur- 
ing which he escaped, and has never been heard ‘trom. 
He left in possession of his wife a note and mortgage, 
which now has but a few months torun under the 
statute of limitations. His wife and children are de- 
sirous of collecting the money, or at least preserving 
the security against the statute of limitations. What 
is their remedy? D. 

Independence, Kas. 
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The present work is a complement to a treatise 
by the same author on the liability of stockhold- 
ers, the two covering probably all cases of in- 
dividual liability of persons connected with cor- 
porate bodies, growing out of that connection; 
both valuable additions to the library of the law- 
yer or the jurist. ‘The law relating to corpora- 
tions has assumed such immense proportions, that 
its principal topics demand separate treatment; 
and the growth of the powers and influence of 
corporations has been so rapid of late years, that 
a thorough study and comprehension of the laws, 
regulating the rights and duties of all persons 
having any connection with them, is one of the 
first necessities of professional education, without 
which few lawyers can hope to attain much 
success. Looking at the meagre treatises of for- 
mer times, one can not consider the expansion of 
the law in this direction, without perceiving in it 
the evidence of a material progress before un- 
known and unforeseen. 

We have read this last work of the author 
with care; and our conclusion is that it 
is a compact, readable and highly satisfactory 
review of all the English and American law on 
the subject of which it treats,—a subject that has 
hardly received its fair share of attention in the 
standard works on corporation law. The useful- 
ness and convenience of the book will readily be 
conceived and appreciated by any one who has 
found it necesary at any time to glean the author- 
ities on any single subdivision of the branch of 
law here discussed. Reading it, we recalled, not 
without regret, some weeks of labor which an 
earlier preparation of this volume would have 
rendered unnecessary. The leading cases are 
such as are generally familiar to the profession; 
each one of which calls to mind some prominent 
topic, the subject of much debate, or repeated ci- 
tation. A book thus arranged, might almost dis— 
pense with an index; especially as the author has 
added catch-words to the different sections of the 
notes, so that the reader may see ata glance the 
matter treated of on any page. But the volume 
has an excellent index, and is well suited to the 
requirements, alike of the student and the prac- 
titioner. On the whole, the book is in keeping 
with the reputation wdich the author had preyvi- 
ously acquired as a law writer. 





